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Hil. 20 Elix. 
I. Launtons Caſe. 


A Is bound in an Obligation, that B. thall enjoy a Leaſe of Emblements. 
black Acre immediately after his death: The Land being 

ſown, the Executozs of A. take the Cozn ; it was holden, the 

Obligation was not fozfeited, foz that by the Laws the Coan 

did — to the Executo2s, 


II. Paſc. 23 Elir. 


A Man poſſeſſed of a Term deviſed the lame to his Son pic, 
When he came to the age of 18 years, and that his Mike 

ſbould have it in the mean time, and made his Wife his Execu⸗ 

trix, and died befoze the Son came to the - of 18 pears the 

Wife took Hugband: Jt Was Holden that ſhe ſhould have the 
Term as Executrix, till the Son came of the age of 1s pcars. 


2 Trin. 


\ 


* 6. — 


Manning and Andrews Buckburſts : Pulmants 
Caſe, Cale. Caſe. 


III. Mich. 23 Eliz. 


Man made a Feoffment in Fee ſub Conditione , ea inten- 

tione, that his CU ie ſhould have the Land fox her life, the 
remainder to his younger Son in Fee: The Feoffee died with: 
out making ſuch an Eſtate ; the Heir of the Feoffoz entred it 
was reſolved, that it was not a Condition, but an Eſtate, which 
was executed pzeſently accoꝛding to the intent. 


Trin. 8 Elis. 


IV. Manning and Andrews Cale. 


Vide 1 Len. H Usband and Wife Donees in ſpectal tail, the Husband le- 
. vied a Fine ot the Lands, It Was holden if the pꝛocla⸗ 
Fine levied a Mat ions paſs in his life time. 02 befoze the Wite by her entry 
* had avoided the Fine, the Illue ſhould be barred: otherwiſe. ik 
the Þusband had died befoze the pzoclamation had paſled, 


27 Eliz. In the Common Pleas. 


V. Buckhurſts Caſe. f 


Extinguiſh- [] Eſlee foz ro years granted a Rent Charge to his Leſſoz foz 

_ _, theſaid years, the Leſfoz granted the remainder in Fee 
to the Leſſee foꝛ years: It was the opinion of the Juſlices, that 
the rent was gone, becauſe the Leſſoz, Who had the rent, was 
* to the deſtruction of the Leaſe, which is the ground of the 
rent. 


26 Elix. 
VI. Pulmants Caſe. 


aſlumpft. Ne who is indebted pzomiſeth to pay it upon requeſt, in an 
Action upon the Caſe upon that Pꝛomile, the Party needs 
not to expꝛeſs the Aſſumpſit with the requeſt, it being an old 
debt, but otherwile it is, Where there is ſuch a pꝛomile, with⸗ 
out any duty pꝛzecedent. 


VII. Hill. 26 Eliz, In the Kings Bench. 


aſſumpſt. A Man in conſideration of 201 paid him, pzomiſeth to aſſign 
to J. S. the Leaſe of a Stranger: It Was adjudged, that 
an Action Would lie upon ſuch a pꝛomite, becauſe the Allumoꝛ 

might purchaſe the Pouſe and then aſſign it. 


Hil. 6. 


Rawſon and 2Stravgborongh and Eſcrigs( Kirkman — Barkhouſe => 3 
Browns Caſe. & Warners Caſe. 9 Caſe, CRejenrtsCale Caſe. 


— CC 


7711. 26 Elix. In the Kings Bench. 
VIII. Rawſon and Browns Cale. 


A Being in pꝛiſon at the ſuit of B upon an account, and in agumpſic: 
, cuſtodia Mareſcalli. The Marſbal ſuffers him to eſcape: 
A. being at liberty pzomiſeth to B. that if he Will permit him to 
be at large and further, if he do ſuch an act, that he will pay to 
him 10 |. which he doth not pay: Whereupon B. bzings Aiiumpſic 
againſt him, it was adjudged that the Action Would not lie; foz 
that both the conſiderations ought to be pꝛoved, and A. wag at 


large befoze, 
31 Eliz. In the Kings Bench. 


IX. Strangborough and Warners Caſe. 


Ote, That a Pꝛomile againſt a Pꝛomile will maintain an acunyc 
Action upon the Caſe, as in conſideration that you do 
give to me 10 l. on ſuch a day, J pꝛomile to give you 10 l. ſuch 


a day after, 
31 Elix. 


; X. Eſcrigs Cale. 
F an Erecutoz pzomileth to aCreditoz; that if he Will foꝛ⸗ adumpic 
bear to ſue him until ſuch a time, that then he will ſatisfte 
the Creditoz his debt; in that caſe the Execuoz is liable to pay 
the debt of his own goods; adjudged, | 


30 Elix. In the Kings Bench, Rot. 30. 
XI. Kirkman and Reignotts Caſe. 


A Leaſe was made to two, Habendum to them, and to t) occupane; 
\ others foz their four lives, and the longer liver of them: 
It was reſolved, that the two named in the Habendum ſhould 
not take any thing, and that if the two firſt die, there ſhould be 
no Occupancy,foz the lives of the two in the Habendum, Was in⸗ 
tended an Eſtate to them, and not a Limitation of the Eſtate of 


the firſt two, 5g | 
Paſe. 30 Eliz. 


XII. Barkhouſe Cafe. 


Ebt againſt Laſſe fo years foz rent: The Defendant Fertcicre. 
claimed Fee in the Land Whereas he had no Fee: It Was 
reſolved that it was a 5 1 
D 2 aſe. 


* — ——— 


Strangden and — Fullers & Carter and Martens 
Caſe. Caſe. Caſe. 


— 


XIII. Paſc. 31 Eliz. In the Common Pleas. 


AYOWTY- T was reſolved by the Juſtices, that an Avowry might de 
foz part of a Rent. | 


Mich. 28 Fliz, In the Kings Bench. 


XIV. Stranzden and Burnets Caſe. 


18 an Action of Trover and Converſion of Goods to his po- 
per uſe fn Ipiwich : The Defendant pleaded that the Gosds 
came to hands in Dunwich in the ſame County, and that the 
Plaintiff gave unto him all Goods which came to his hands 
| in Dunwich, abſque hoc that he is guilty of any Trover 02 Con- 
Pleadings. © verſion in [pſwich : It was ruled to be a good manner of plead⸗ 
ing, dy reaſon of the ſpecial Juſtification, Vide 27 H. 6. But 
wherea Juſtification is general, the County is not traverſable 
at this day, Vide 19 H. 6, 7. 


24 Elix. In the Common Pleas. 


XV. 


infant. A NN Infant made a Leaſe foz years rendzin rent,and when 
4 en 14 eta 8 — fee, God give = 
joy of it: cad Juſtice, thut thereby the Leaſ 
wag alfirmed and made good, — 


Paſc. 25 Eliz. 


XVI. Fullers Caſe. 


Me is bound to pay his rent at a dap certain, payment be⸗ 
() foze the day, adjudged, doth not difcharge him. 


29 Elix. In the Kings Bench. 
XVI, Carter and Martens Caſe. 


payment. No are bound foꝛ a Debt, the Pꝛincipal makes the Sure⸗ ; 
} 1 ty his Executoꝛ who pays the Debt generally: Quare if 
it ſhall be as Executoz oz as Obligoz, 


XVIII. Pophams Caſe. 
| " 
Bargain and T And was bargained and ſold, the Bargainee lebies a Fine 
Sale. 1 of the Lands, and afterwards within the ix months the 
| Iced 


Henvinghams ; Parry and Herberts Sir 7. ho. Hobbies) Barton and . f 5 
'* ' 8 Caſe Caſe. munds Caſe. 


Deed is enrolted. It ſhalipaſs by the Fine, and the Conuſee | 
ſball have the Land, fox the Enroliment ſþall relate ta the time 
of the bargain and tale. 


18 Elix. 
XIX. Henningbauis Cale. 


1 T was adjudged in this Caſe, that he who is ſpecial Heir by 
the Cuſtom, as of Bozough Engliſh Land, ſhall have the 
TUrit of Exroz, and not the Heir at the Common Law. 


Hil. 19 Elix. Adjudge. 
XX. Parry and Herberts Caſe. 


[| Eſſee foz years upon Condition that he ſhall nat grant abet condicion, 
the Land by ill oz otherwiſe, and he deviſeth- the ſame 

to his Executoꝛs, who except it only as Erecutozs, and not as 
Deviſees : It Was holden, that the Condition was bzoken 3 
becauſe he had done as much as in him lay to have granted it 

ober. 


In the Exchequer. 
XXI. Sir Thomas Hobbies Caſe. 


Man hath iſſue two Sons, and is attainted, the eldeſt neu 
Son purchaſeth Land, and dyeth without iſſne, the ſe⸗ 
cond Son ſhall inherit the Land as Heir to him, not withſtand⸗ 
ing the attainder ok the Father, becauſe the blood is not coꝛrup⸗ 
ted between the two Sons, 


Mich. 29 Eliz. In the Kings Bench. 
XXI Barton and Edmunds Cale. 


A? Inkant and another Were bound foz the debt of the In⸗ fam. 
kant, the t at his full age p2omiſed to ſave the other 
Harmleſs, the Infant died Jt was adjudged, that upon this 

— "x am Action upon the Cale Did die againſt his Exgcu- adunpic 
to2s. 


XXIII. Mich. 36 Elzz. Io the Kings Bench, adjudged. 


JF an Executoz pꝛomiſe to pay a Debt When he hath 
not Allets; It was the Opinion of all the _—_ 


OY 
> 


The Lord Pagets : Tucker and — 
Caſe. Caſc. 


that no Action upon the Caſe lieth againſt him; but if he 
hath aſſets; then it is otherwiſe : and the Heir ik he hath no- 
thing by deſcent, is not ſubject to an Action upon ſuch a pꝛomiſe. 


Mich. 28 Elix. 


XXIV. The Lord Pagets Caſe. 


1 N Jndictment wag Quare vi & armis clauſam A. B apud D. 
tregit, Whereag 4. B. then had a Leaſe at Mill of the land, 
the matter Was foz digging of Turks: the Indictment was 

holdento be good, 


XXV. 25 Eliz In the Kings Bench. 


Indlaments. I MDictment Dc uno Equo, Where it was a Gelding. holden not 
good: But other wiſe it is, where Treſpaſs was v2ought 
de Equo caſtratc,and the Jury found a Gelding, and adjudged foz 

the Þlaintiff, | 3 


26 Elite 
; XXVI. Tucker and Nortons Caſe. 


Egecution. N Jnfant in Exeeution upon condemnation in Debt ſued a 
Wꝛit of Erroz,his Father and Brother baileb him: It 
Was ſaid the RKecogniſance ſhall be by them two only that the 
Inkant ſhall appear, and if the Judgment be affirmed, that they 
pay the mony, and not that they ſhail render his body ko pꝛiſon, 
foʒ when he is once Diſcharged out of Execution, he ſball never 
be in Execution again. 


XXVII. Mich. 29 Eliz. In the Common Pleas. 


Nobleman, I was holden by the Juſtices, That a Nobleman {yall be 

Recognizance. A. bounden with his bail in a Recognizance, that he ſhall render 
his body, and that upon the Statuteof 13 E. 1. If he hath not 
goods oz lands, his body ſhall be taken in execution foz the Law 
in ſuch caſe excepts only Clarks. 


XXVIII. Hil. 28 Eliz. In the Exchequer. 
Felo de ſe. 77% Queen granted to one Catalla utlagatorum & felonumde 
ie within luch a Pꝛecinct, One indebted to the Queen ha⸗ 


ving Goods is tclo de ſe, within the Pꝛecinct: Keſolved the 
Queen ſhould have the Goods to _ her Debt, 


ſ 26 Elis. 


ſ 
| 


King and C oftons Gerrards & Millet and Wil. Seems and 5 Mayes 
Caſe. - Cale. kinſons Caſe, Contes Caſe. & Cale. 


— 


26 Elix. In the Kings Bench. 
XXIX. Aing and Cottous Caſe. 


12 fo life, the remainder in tail, the remainder in fee, Lel⸗ Piſcivn. 
fee foz life makes a Deed of Feoffment of the Land, and 
delivers it, and makes a Letter of Attoꝛney to another to deli⸗ 

ver Seiſin, who enters and makes Livery accozdingly; adjudg⸗ 

ed that the Attoꝛney is a Difleiſoz, 


26 Elix. In the Kings Bench. 
XXX. Gerrards Caſe. 


T He DWner of the Lands ſevered his Tythes, and a ſtran⸗ prchibition. 
ger took them and carried them away. The Parſon li⸗ 

belled in the Spiritual Court againſt the Owner of the Land 

foz the Tythes; who thereupon pꝛayed a Pꝛohibition. It was 
adjudged no Pꝛohibition fbould iſſue in this Caſy 3 foꝛ that he 

might plead the lame matter in Bar in the Spiritual Court. 


Hl. 31 Eliz. . 


* — 


XXXI. Millet and Wilkinſons Cale. 


|Ote, it Was adjudged, that if Leſſee foz years take anoz Surrender. 
ther Leaſe from the Guardian in Soccage, that the ſame 
isa Surrender of his firſt Leaſe: Note, the ſecond Leaſe was 
made in the name of the Guardian, | 


rin. 26 Elix. 


XXXII. Ould and Conyes Caſe. 


| þ- Was adjudged.that a Commoner cannot kill Conies Which commonet 
deſtroy his Common though he hath not any other emed. 


Trin. 29 Elix. In the Kings Bench. 


XXXIII. Mayes Caſe. 


Ohe ſent a Letter by a Carrier to a Merchant foz certain 
Merchandizes to lend them to him receiving a certain ſum 
ol mony. the Merchant ſent the Berchandizes by the Carrier, 
without ceceibing the mony: It Was the opinion ok the Juſtices, 
that the Buyer ſbould not ve charged foꝛ the mony, fox it was a 
conditional bargain,and it was the folly of the Merchant to truſt 
. the Carrier with the Wares, Mich. 


Flaltons Holland and Hopkins $ Clamp and Clamps 
Cale. 8 Caſe. Caſe. 


Chancery 


compel At- 


tornment. 


Recognizance. A 


Inrollment. 


Mich. 30 Eliz. 
XXXIV. Haltons Cale. 


Kecognizance was acknowledged befoze Sir N. Read one 
of the Maſters of the Chancery, and the Kecognizoz died 
befo2e it was enrolled, it Was doubted. if it might be enrolled 
at the Petition of his Executozs; it Was agreed by the Ju⸗ 
ſtices that it might be Well enough, foz it is like to a Conuſang 
of a Fine befoze a Judge, Which may be removed out of the 
hands of the Judge by Certiorari, and pet it is not a Rec62D tiil 
the perfection of it: At the ſame time it was doubted allo if the 
Chancery would aid a man, when there wanted the wozds 
(Heirs) in a Deed Where the land was ſold foꝛ mon y. But it 
was agreed that after a Fine levied the Chancery might compel 
the Tenant to Fttozn, 


Hil. 27 Eliz. 
"XXXV. Holland and Hopkins Cale. 


be Ejectione firmæ it Wag agreed by the Court, that if a Diſ- 
ſeiſoz be of an 100 Acres, and he lets the ſame to divers foꝛ 


| Pears, that the entry into one Acre by the Diſſeilee is an entry 


Entre con - 
geable. 


Copy holder 
Surrender. 


againſt them all; but if they had been Tenants foꝛ like, Quzre, 
foꝛ that then he might have his Action againſt them: And it 
Was ſaid. that ik one makes 3 Leaſe foz years. rendzing fox 
the firſt two pears 10 l. and afterwards 30]. every year , With 
condition if the rent of 301. oz any part of it be behind, that the 
Leſſoʒ enter; The Leſſoz enters foz not payment of the 101. 
that his entry is lawfal, foz the 10 l. was parcel of the rent, toꝛ 
it was but one rent. 


rin. 29 Elis. In the Kings Bench. 
>.... XXXVI. Clamp and Clamps Cale. 


A Copyholder in poſſeſſion ſurrendꝛed the everſion of his 
land poſt mortem ſuam to the Loꝛd to an ule, &c. It was 


adjudged, that thereby vothing paſled. 
XXXVII. rin. 21 Eliz. In the Common Pleas. 


Leaſe was made of a Yannoz, With all Gardens, Oz⸗ 
chards, Vardg, &c. and With all the pzofits of a (Mood, 
except to the Leſſoz fozty Trees to take at his pleaſure: It was 
a Queſtion tf the Leſſee ſhould have the Wood: It was the opi⸗ 
| nion 


— PAY * 


Butler and Lightfoots Sir John Hawkins and Chapmans 
Caſe, Caſe. 


nion of Dyer, That the Wood was not compꝛiſed within the 
Leaſe, but the Leſſee ſhould only have the pzofits, as pawnage, 
herbage, & c. And he ſaid it Was a Caſe adjudged; a man made {a 
a Leaſe of a Mood ad faciendum maximum proficuum meliori 
modo quo porterir,. that the Leſſee thereby could not cut the 
Trees, noz do waſte, . 


Mich. 33 Eliz. In the Exchequer. 
XXXVIII. Butler and Lightfoots Caſe. 


T was holden by the Barons, That if Tenant fox life be of 0% holder 
E a Copyhold.the Remainder over in Fee to another, he in the Surrender. 
Kematnder, may ſurrender his Eſtate, if there be no cuſtom to 3 {<= 235 
the contrary ; foz the Eſtate of Tenant foz life, and he in the 
Remainder, are but one Cſtate, and the admittance of the par⸗ 
ticular Tenant is the admittance of him in the Remainder, 


XXXIX. Mich, 33 Eliz. In the Exchequer. 
it an Fnfozmation upon the Statute of ; Eliz. cap. . againſt 113 
one fo exerciling the Crade ot a Chandler, not having been of; EU. as- 
an Appzentice to the ſame by theſpace of 7 years : It was holden brenices. 
by the Juſtices, That foz as much as he had been Appꝛentice 
to a'Tayloz foz 7 years, Which is one ol the Trades mention= 
ed in the ſaid Statute, that the penalty thereof did not extend 
to him but Judgment was giver againſt the Jnfozmer : Foz 
it wagholden clearly upon the ſaid Statute, That if one hath 
been an Appꝛentice toz 7 years at any Trade mentioned Within 
the ſaid Statute. he mayexerciſe any Trade named in the ſaid 
Statute, although he hath not been an Appꝛentice to it. 


Mich. 33 Eliz. In the Exchequer. 
XL. Sir John Hawkins and Chapmans Cale. 


] F A. be bounden to B. by Obligation With Condition fox the 4fignmene of 
perfozmance of Covenants although the Covenants.oz ſome — * 
of them, be foz payment of money, yet the aſſignment of ſych 

Bonds to the Queen ſhall not be received, and if it be aſſigned , 

it ſball be put out of the Court; Foz, no Bonds {ball be aſſigned 

ut ſupra, but ſuch Which are made foz paymentol money, 


XLI. Mich. 33 Elix. In the Exchequer. 


A Leſſee foꝛ years the remainder to B foz years; the term of 
A. came tothe Queen and afterwards the Reverſion,Clark 
Baͤron ſaid, That the Leaſe of B. (yould begin pzeſentiy, a 


2 urſons : 
Caſe. 


ted the Caſe 1 Eliz between Worteſly and Adams, where a Leaſe 
foz years is made to A. andafterwardsa Leaſe in Reverſion is 
made to B. fox years, A obtains an Eſtate foz life from him in 
the reverſion : the Leaſe of B. ſhall begin pꝛeſently: But Man- 
wood Chtef Baron held that the firſt Leaſe wag not extinct, 


XIII. Mich. 33 Eli. In the Exchequer. 


Upon Stat. 31 U the Statute 31 Eliz. cap. 7. the Cale was this: A 
_— y20man having a great Yeſſuage, viz. a Bzewhouſle a- 
lotted to her foz her Dower, let the ſame to another, reſerving 
to her ſelf two oz thzxce Rooms of it, and now an Jnfozmation 
was exhibited againſt the Leſſee upon theſatd Statute, Clark 
Baron, A Cottage proprie loquendo, tg: Where a pooz man inha⸗ 
bits and this being a great Melluage cannot be ſaid a Cottage; 
Inmates are, Where there are moꝛe Families than one, Man- 
wood, Be it a Peſſuage oz a Cottage, foz moze Families than 
one makes a Yeſſuagea Cottage, as to this Statute, Gent. 
The Wozds of the Statute are, There ſhall not be more Fa- 
milies than one in any Cottage made, or to be made, and J conceive 
it ought to be a Cottage accounted in Law, befoze the inhabita⸗ 
tions of the Jnmates, Clark, It J grant to yon all my Cot⸗ 
tages in D. my Meſſuages ſhall not paſs: Af J marry my 
Daughter. and ſhe and her Hus band inhabit with me in the ſame 
Houſe, are theſe Inmates e Man wood. An Jnmate is ſuch an one 
Who is at his own finding, and therefoze if the Þugband and 
Wife are entertained there at the charge of the Father of the 
Daughter, they are not Jnmates: And if in our Caſe any In⸗ 
mate be. the ſame is the TUloman, fox ſhe hath the leſſer part of 
the Meſſuage. 


Mich. 33 Eliz, In the Exchequer, 
XLIIL Curſous Cafe. 


3 Leon: 239. 1 acknowledged a Statute to Alderman Starkey of Lon- 
— 5. 6 don, and afterwards he acknowledged another Statute 
abe nine, to one Hampden, who alligned the ſame to Fitton, who aſſigned 
the ſame to the Queen; Starkey ſued fozth Execution upon his 

| Dtatute, and the Lands of Curſon are Extended, and he hath a 
—— to Liberate of it: It was agreed by all the Barons, if Starkey had 
we Been. Execution upon his Statute bekoze the Queen, the Execution 
ſhall ſtand againſt the Queen, and the Queen ſhould not put him 

out, A. recovers Debt inthe Kings Bench, fo as he hath Title 

to ſue Execution by t legit. The Defendant ſold his Lands,and 
afterwards A. aſfigned his Execution tothe Queen: Jt was hol- 

den. that the Queen ſhould not have Pꝛerogative againſt the 

Feoſfee, to have Execution ot the whole Land; and it was hol⸗ 

den by Manwood Chief Baron, It Execution be had _ a 

puiſne 


5 * | | II 
Cale. 


puiſne Statute, and that is afterward avoided by an elder Sta= 
tute, and the elder Statute is ſatisfied by the Execution, now 
the younger URecognt3ee ſhall enter without ſuing kozth anew 
Execution, 


Trin, 26 Elix. In the Kings Bench; 
XLIV. Clarks Caſe. 


152 Ejectione fir, The Caſe was, the Paſter Bꝛothers, L-as by cor: 
and Siſters of the Hoſpital of the bleſled Mariz Virgins , by benen 
Jndenture, by the name of the Yoſpital Beatæ Mariæ, &c. leav= i 
ing out the Wozd( Virgins) leaſed the Land: Jt was reſolved, 
that notwithſtanding the want of the Wozd (Virgins) that the 
Leaſe was good: Then it was moved. that the words of the 
Indenture are, Hzc Indentura inter Magiſtrum, Fratres, & Sorores 
Hoſpital. Beatz Mariz, & c. Teſtatur; that the ſaid Maſter, with 
the aſſent of the Bzothers and Siſters afozeſaid, had leaſed to 
A. in cujus ret teſtimonium, the ſaid Maſter. With the aſſent of 
the Bꝛothers and Siſters afozeſaid had put their common Seal: 
Ayliffe and Clench Juſticeg, held that the Leaſe Was void, foz 
here the Bzothers and Siſters, being one entire Body with the 
Maſter, are not parties tothe Jndenture, but give their conſent 
only: And it is not like to the Caſe , Where Abbot oz 192ioz 
makes a Leaſe foz years, with the aſſent of their Covear.fo2 the 
Monks and Friers, being dead perſons in Law, cannot be par⸗ 
ties to the Leaſe; but here in the Caſe at Bar, the Bzothers 
and Sitters are perſons able in Law: And it is not like to the 
Caſe of Parſon, atron, and Oꝛdinarp, where the Parſon with 
the aſſent of the Patron and D2dinary.grant a Ment⸗charge, foꝛ 
there the Parſon ts the pꝛincipal Gzantoz, and the others have 
not any exp2eſs intereſt in the Land charged: Gawdy Juſtice 
contrary, It is moze honourable foꝛ Judges to maintain Leaſes 
made by Cozpozations. than foz to permit them to avoid the 
ſame: And he ſaid foꝛ law, It two Joyntenants be of Lands, and 
they make the like Jndenture, viz. Leſtatur, that one of them 
with the aſſent of the other debileth the Land, in Witneſs wheres Leats; 
ok he. With the aſſent of the other, hath put his Seal, it is a 
good demiſe by them both: But Clench ſatd, that is not like our 
Caſe, foz the two Joyntenants are diſtinct perſons and the one 
ok them may aſſent to the other; but in our Caſe, the Maſter. 
P2others, and Siſters are but one perſon in Law, and a Body 
canndt be diſtinct, ſo as one can conſent to the other: which 4y- 
Ru conceſſit: Wray Chief Juſtice Wag abſent in the Star- Cham- 
Er. 
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Harvey and Harveys 5 Sanclerſous 
Caſe. Caſe. 


Suit for Lega- 
_ 
Prohibition. 


 Trin. 26 Eliz, In the Kings Bench. 
XLV. Harvey and Harveys Caſe. 


Lare Harvey libelled againſt Sebaſtian Harvey, the Crecutoz 
of Sir James Harvey their Father, foz a legacy bequeath⸗ 
ed to him by his Father in his Mill. By which he willed that 
after his death his Goods ſhould be divided and parted betwirt 
his Childzen, accs2ding to the laudable cuſtom of London. aud 
averred in his libel that the Goods and Chattels Whereof the 
Teſtatoꝛ died poſſeſſed amounts to ſuch a ſum, and that it be⸗ 
longed unto him, being one of his childzen, to demand ſo much, 
Vircute Legationis pra dict. The Defendant came and pꝛaped a 
Prolubition, and Wray Chief Juſtice conceived he ought to have 
it, foꝛ here is not any legacy, but the Teſtatoꝛ ſetteth fozth his 
meaning, that his pleaſure is that the cuſtom of Lonac:: ſhould | 
be obſerved tn the-diſpoſition of his Goods; and the ſaid 
ts put to his TUrit de rationabili parte Bonorum. But vet akter⸗ 
wards, a ſpecial Conſultation wag granted. 


Paſc. 27 Eliz, In the Common Pleas. 
XLVI. Sanderſons Caſe. 


Ote, It was adjudged by the Court, that Pound-bzeach is 
I. VN notinquirable ina Leet, koz it is not a common Nulans: 
But Rhodes Sexjeant (aid. that exceſſive Coll is inquiravle in a 
Leet, Vide Book of Entries 390. 


XLVII. Paſc. 37 Eliz. In the Common Pleas. 


Abatement of IN a Quare Impedit by the Queen, exception Was taken to the 


Writ. 


Amendment. 


Pleadings. 


Crit, becauſe the wozds Were quod permittat ipſam præſen- 
tare ad Rectoriam de D. Where it ought to be ad Eccleſam: the 
Court awarded that the TUrit ſhould be openly amended in 
Court by a Clerk of the Chancery. 


XLVIII. Paſc. 27 Eliz. In the Common Pleas. 


* a Wit of Entry foꝛ Diſſeiſin, the Tenant ſaid , that the 
Houle in demand is within the City of London, and that the 


laid City is an ancient City and that King Henry z. concellit Ci- 
vibusCivitatis prædict quod non implacitentur de terris, & tenementis 


ſuis. Sc. extra Muros Civitatis prædict. and ſaid that he himſelf is 
a Cittzen of London. and demanded judgment of the Urit; and 


to the Pleading he further laid, Sed illis rectum tenearur infra Ci- 
vitatem prædictam ſecundum Conſtztudinem Civitatis predict. 


Ex⸗ 


Hunt and Sones 
Caſe. 8 


Exteption Was taken to the Plea, becauſe the Tenant did not 
ſbew befoꝛe that by their cuſtom they ought to be impleaded: 
And by the Opinion of the whole Court. the Tenant ought to 
have ſhewed that the Citizens foz theirlands there ought tobe 
impleaded in the Hutitings,#c, And the general wozds in the Plea 
Sed illis rectum reneatur infra Civitatem prædictam ſecundum con- 


ſuetudinem Civitat is prædict Do not ſupply the Defect afozeſaid ; 


And alterwards it was awardedthat the 'Tenant plead Ouſter. 


Mich. 21 Eljz. In the Common Pleas. 
NXLIX. Hunt and Soxes Caſe. 


AY action upon the Caſeby W. Hunt againſt W. Sone, The 
k Hlaintiff declared, Qiod cum idem Hunt was leiſed in his 
Demeſn as of Fee, of certain lands, and ſhewed the ſame in 
certain: prædicr. Sone in confideration that the ſaid unt permit 
the ſaid Sone occupare terras prædict. ab eodem die. 20 Jultj 27 
Eliz. uſque ad fecundum diem Novembris, Which ſhould be in Anno 
1589. aſſumed and promi ſed, that he the laid Wilham Sone ad 
feſtum omnium Sanctorum proxime ſequend. 101. 2 8 6 d. ac ab in- 
de annuatim durante dict. termino. 20 J. 5 5. ad feſta Annunciationis 
Beatz Mariæ, ac omnium Sanctorum, per æquales por tiones ſolvend. 
eidem Hunt bene & fideliter eontentare vellet , at licet prædict. W. 
Hunt permiſit præfat. Sone occupare terras prædict. a dict. 20 die 
Julij 27 Eliz. Uſque ad ſecundum diem Novemb. 28 Eliz. Licet- 
que etiam poſt dict. 20 diem Julij 27 Eliz. & ante prædict. diem ſe- 
cund. Novemb. An 28 Eliz. dict. feſt. omnium Sanctorum An. 27. 
Supradict. ac feſt. Annunciationis Beatz Mariæ Virginis, ac feſt. om- 
nium Sanctorum 28 EliZ. præterierunt, prædict. tamen W. Sone dict. 
101 25. 6 d. ad prdict. teſt. omnium Sanctorum proxime ſequend. 
poſt permiſſionem & aſſumptionem prædict, ac aliam 10 l. 2 s. 6 d. 
ad feſt. Annunciationis 28 Eliz. ac alia 10 l. 2 5. 6 d. ad feſt, omni- 
um Sanctorum An. 28. Eliz. ſuperdict. nondum ſolvit. The De⸗ 
fendant pleaded, that the Plaintick entred into parcel of the 
Pꝛemiſes 5 October 28 Eliz. & eadem occupare eundem Sone non 
per miſit; upon Which they Were at Iſlue, and it was found foz the 
Plaintiff; it was moved in ſtay of Judgment that the Plain⸗ 
tiff had no cauſe of Action befoꝛe that all the Term was expt- 
red; foz it is an entire A ſumpſit. and cannot be fevered by action, 
and therekoze it was ſaid that it J pꝛomiſe to pay you 10 l. viz. 
at ſuch a Feaſt - l. and at ſuch a Feaſt other - |. there befozethe 
laſt day of payment no Action lieth, foz the ſum of 20 l. is one 
ſum entire: But if J p2omiſe to pay another, at Eaſter next 
10 J. and at Midſummer as much, here they are ſeberal Aſſump- 
ſits, and upon default of payment of the firſt ſum an Action Will 
lie Without excepting the latter payment, But at laſt the Court 
agreed, That Judgment, notwithſtanding that FO 
ou 


Aſſumpfit. 


2 Leon. 107. 

Owen 42. 

3 Cro. 118. 
Roll. 2 9. 


I 
& 30. 11G, 


+ 


Fries and Faſters 2 


Caſe. 


ſhould be given foꝛ the Plaintiff, and that the Declaration was 
good enough, as well in reſpect of the Exception afoꝛeſaid, as 
alſo that the Wozd (Licer_) Wag effectual enough to ſet fozth the 


permiſſion, 
L. Hil. 31 and 32 £hz, In the Common Pleas. 


Diſſeiſed B. of two Acres of Land and leaſed one of them 
A. to Cat will. and the other Acre ta D. at will, and they 
entred accoꝛdingly: B the Diſſetſee by Leal? leaſed both Acres 
to K. fo years. andentred into one of the Acres in the name of 
both. and ſcaled and delivered the Leaſe to bg. Jt Was holden 


by the Court to be a good Leaſe to maintain an Ejcctione firma of 


2 Cro. 655, 
685 plus. 

2 Roll. 418. 
johnſon verſus 


Smart. cont, 


Variance, 


Evidence gcod 
to maintain 
Iſſue. 


both Acres. 


LI. Mich. 32 Eliz. In the Common Fleas. 


Seiſed of certain Lands aud having two Sons. deviſed 
A. part of his Lands to his eldeſt Son in tail: and the o⸗ 
ther part of his Lands to his younger Son in tail, with this 
clauſe in the Mill, that if any of his Sons dyed Without Jſſue, 
that then the whole Land ſhould remain to a ſtranger in Fee, 
and dyed the Sons entred into the Lands deviſed to them 
reſpectively, and the younger Son died Without iſſue, and he to 
whom the Fee was deviſed entred: It Was adjudged, That this 
Entry Was not lawful, and that the eldeſt Son ſhould have the 
Land by the implicative deviſe, | 


Mich. 32 Eliz, In the Common Pleas, 
LII. Frice and Foſters Caſe. 


N Ejectione firmæ, the Plaintiff declared upon a Leaſe made 
14 Jan. 30 Eliz. to have from the Feaſt of Chriſtmas then laſt 
befoze, fo2 th2ce years: and upon the Evidence the Plaintiff 
ſbewed a Leaſe.bearing date the 13 day of january the ſame year, 
and it Was found by Witneſſes, that the Leaſe was ſealed and 
delivered upon the Land the 13 Day of January: TWhereupon 
Puckering and Cowper Serjeants moved on thepart of the De- 
fendant, that foz that variance between the Declaration and 
the Evidence of the Plaintiff, that the Jury might be diſcharg⸗ 
ed: But Anderſon Chief Juſtice ſaid, that the Cvidence was 
good enough to maintain the Declaration, foz if the Leaſe ras 
ſealed and delivered the rz of January, it was then a Leaſe 14 


January, Quod'czteri Juſticiaru conceſſerunt. 


| Harvey and Thomas Blaby and EſtwicksY Hore and Bridleworths 
Caſe. SC Caſe. Caſe, 


IIII. Mich. 32 Eliz. In the Common Pleas. 


Na Qua re Im pedit againſt the Biſhop of Coventry and Lich- Quare Inpedit 
field: The Caſe was, that A. ſeiſedof an Advoivſon in Fee,” <> 

the Church voided, the Biſbop collated wzongkully, A. dyed, it collacion. 
was holden that his Executoꝛs might have a Quare Impedit up⸗ 

on that diſturbance,and that by the equity of the Statute, Which 

gave an Action of Treſpaſs to Executoꝛs ot Goods carried a⸗ 

way in the life of the Teſtatoz, E. ʒ. cap . and that the Clerk 

ſþould be removed at the ſuit of the Executoꝛs. 


Mich, 32 Eliz. In the Kings Bench. 
LIV. Harvey and Thomas Caſe. 


"TY Caſe was that the Husband ſeiſed of Land in the right .,. .. 
ok his Mife, made a Leaſe of it foz years, and afterwards — 
he and his Wife conveyed the Land to a ſtranger by Fine, the 3 3 
Husband died. Wray Chief Juſtice was ot opinion that the Co= Ss 
nulee ſhould hold the Land diſcharged ok the Leaſe, Gau dy, ton⸗ 2 Roll.cit 
trary, In caſeof a Rent granted, oz a RKecognizance acknow- Arg 53. 
ledged by the Hugband, the Conuſee of the Fine ſwall avoid anp ?1-4.Quzr. 
of them; But in this Caſe the Conuſee meddles with the Land 2 1 b Plus. 
it ſelf, and an Cſtate inthe Land is conveyed by the Pusband, 

Which none but the Mitre oz her Heirs ſhall avoid; and if the 

Wife, after the death of her Hugband, accept the Rent upon 

ſuch a Leaſe, by that the Leaſe is confirmed, 


Mich. 33 Eliz. In the Kings Bench, 
LV. Blaby and Eſtwichs Caſe. 


E Aſſumpſit, Jt Was moved in ſtay of Judgment, that one of „gun pft. 
the Defendants Was dead after verdict ; but not Withſtand⸗ | 
ing that Allegatton, Judgment was given, toz the Court can= en 
not take Notice of it judictally,noz any of the Parties hath day 
in Court to plead it, and therefoze the Court is not to have re⸗ 
gard to ſuch Jnfozmations, Wray, It is not honourable fozus 
upon ſuch ſurmiſes, which cannot be tryed to delay Judgment; 
and allo the Party is not without remedy, foz he may have a 


Writ of Erroz, | 
33 Elix. In the Kings Bench. 


LVI. Hore and Briddleworths Caſe. 


Ore bzought Treſpaſs againſt Briddleſworth, Quare clau- 
H ſum & Domum ſuam fregit; the Defendant 2 
| 8 


Mans 8 Doylies $ Rajſboreck and Puſanies 
Caſe, >: Caſe. Caſe. 


Prolnbition. 


Conſultation. 


Appeals. 


the Plaintiff to a new aſſignment, i. e. a Houſe called a Stable, 
a Barn; and another Houle called a Carthouſe and Garnier: 
And that was aſſigned foz Erroꝛ foꝛ that Aſſignment is not War⸗ 
ranted by the Declaration, Gawdy ſaid it was good enough, 
foꝛ Domus in the Declaration contains all things contained in 
the new aſſignment : but ik the Declaration had been of a Cloſe, 
and the new Aſiignment of a Barn, it Had not been good, Wray 
Chief Juſtice, Domus eſt nomen collectivum, and contains many 
Buildings, as Barns, Stables, &c. And ſuch was the Opi⸗ 
nion of the Court, 


Mich 33 Elis. In the Kings Bench. 
IVn. Mans Caſe. 


An Was ſaed befoze the Commiſſioners in Cccleſiaſtical 
Cauſes, foz an Jnceſtuous Marriage, viz. foz marrying 
his Wives Siſters Daughter, and although it be not expzeſly 
within the Levitical degrees, yet becauſe moze farther degrees 
are pꝛohibited the archbiſbop of Canterbury, and other the Com⸗ 
mtſltioners gave Sentence againſt him, upon Which he ſued a Pro- 
hibit on upon the Stat. ot 32 H. &. c. 3 8. The Prolubition Was ge⸗ 
neral Where it ought to be ſpectal, that it be not Within the Le⸗ 
vitical degrees, and therefoze a Conſultation Was granted. 


Trin. 25 Eliz. In the Kings Bench. 
LVIII. Doylies Caſe. 


JP? an Appeal de Roberie againſt Doyly ; Jt wag agreed by the 

Juſtices. that the Party robbed ſhall have an Appeal of Kob- 
bery 20 years after the Robbery committed, and ſhall not be 
bound to bꝛing it within a year and a day, as in the Caſe of an 
Appeal of Murder: Vide contr. 22 Ail. 97. vide Stamford 62. 


Trin. 26 Eliz. In the Kings Bench. 
LIX. Ruiſpbroot and Puſanies Caſe. 


He Plaintiff bzought Treſpaſs foz pulling down his Pur⸗ 
dles in his Cloſe: The Defendant juſtified, by reaſon 
that one Bedingfield wag Lozd of the Mannoꝛ of 0.and that the 
ſaid Beddingfield, and all thoſe Whoſe Eſtate he had in the ſaid 
Mannoꝛ had had a free courſe foz their ſheep in the place where 
&c. And that the Tenant of the ſaid Cloſe couid not there e⸗ 
rect Hurdles Without the leave of the Loꝛd of the Mannoꝛ, and 
that the faid Beddingfield let to the Defendant the ſaid Man⸗ 


noz,and becauſe the Plainttff erected Hurdles Without leave, dc 
in 


Par Marqueſs of Northamptons 
Cale. 8 


17 


in the ſaid Cloſe, he caſt them down, as it was lawful foz him 
to do: The Plaintift replyed ok his own wꝛong without cauſe, 
&c. It Was holden by the Juſtices to be an ili Plea, foz the 
Plaintiff ought to have traverſed the Pꝛelcription. 


19 Elix. In the Common Pleas. 
LX. Par Marqueſs of Northamptons Cale. 
P \r Marqueſs of Northampton took to ite the Lady Bour- 


the vody of the ſaid Lady. And afterwards by Act of Parlia⸗ 
ment ;5 ki. 8. It Was enacted, That the ſaid Lady ſhould re⸗ 
tain part of her Inheritance, and diſpoſe thereof as a Feme ſole, 
and that the laid Marqueſs ſyould have the reſidue,and that he 
might leaſe the ſame by Himſelf without the Wife fox 21 years, 
92 leſſer term ytelding the ancient Kent, being Land which had 
been uſually demiſed, &c. The Marquels leaſed the ſame foz 
21 years.,and afterwards durante termino prædict. he let the ſame 
Land to another foz 21 years, to begin after the determination 
of the foꝛmer Leaſe, It Was moved that the laſt Leaſe was 
void, foz thzee Cauſes 3 x. ®Secauſe the Marqueſs had but fox 
Life, and then it cannot be intended, that the Statute would en⸗ 
able one, Who had an Eſtate ſo determinable to make ſuch a 
L eaſe, which peradventure could not begin in his Life, 2. The 
L etter of the Act is 21 years oz under; and the wozd (under) 
ſtrongly expounds the meaning of the Act to be not to extend to 
fuch an Eſtate, foz hereupon the matter is a Leaſe foꝛ 40 years, 
3+ Becauſe the I and leaſed is the Inheritance of the Mike; and 
it Was ſaid that in the Caſeof one Hey don ſuch a ppivate Act.of 


Parliament was trictly conſtrued, Jt was enacted that all aa. ce e:i-- 
Copies foꝛ thzee Lives granted by the Lo2d Admiral, of the ment. 


Lands ot his Wife which was Queen Katherire ſhould be good: 
The Admiral granted in Reverſion foz thzee Lives, Jt was 
holden that the Gzant was void, and not warranted by the faid 
pzivate Act of Parliament, Dyer, The wozds are general, 
oinnes dimiſſiones, therefoze not to be reſtrained to ſpecial Leaſes, 
Manwocd, A eme covert by dureſs joyns in a Leaſe With her 
Husband, it ſhall bind her, The Cale was adjourned. 


LXI. Mich. 19 Elix. In the Common Pleas, 


'T He Queen leaſed foꝛ years rendzing 10 |. Rent ; the Leſſee 

granted the Land over to A. rendzing 20 J. Rent: A. 

granted the Land over to B. = ſurrendzed to the 9 
an 


Trayerſe, 


Leaſes, by a 
Baron contra. 


| chicr, eit of the Carl of Eſlex: Who levied a Fine of the ry c a& 
Lands of the Lady ſur Conuſans de Droit, &c. with a Gzant and Fartiamene, 
Kender to them foꝛ Life, the remainder to the right Heirs ok; Leon. 7, 
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18 Bluets 5 8 and the Inhabitants of Aſptons 
Caſe. Caſe. 
and took a net Leaſe: And Manwood laid, that the firſt Lel⸗ 
| ſee ſhould have an Action of Debt foz the Kent of 20 l. againſt 
Debt for Rent, im. who was poſſeſſed of the Land, and not againſt A. his 
Aſſignee, foz it is a Rent iſſuing out of the Land and he who 
hath the poſſeſſion of the Land ſbaͤll pay it, and no other foz 
if any part of the Land beevicted, the Rent ſhall be appozti⸗ 
- oned ; and becauſe it is meerly a Rent, and enſues the pzivtiy 
real, viz. the poſſeſſion of the Land, and not the pꝛivity per- 
ſonal, the Perſon of him who was party oz pꝛiby to the Con⸗ 
tract; and he ſaid, Ik the firſt Leſſee, Who reſerved the Rent, 
entred upon the Land, the Rent is ſuſpended. Dyer, Che firſt 
Leſſee hath Election which of them he will ſue, 18 H. 6. 1. in 
Debt, againſt Leſſee foz years, foz the Arrearages of Rent 
relerved upon it, he needs not declare that the Leſſee had entred, 
fox the Contract is the ground of the Action 44 £112. 3. 5. Debt 
againſt the Leſſee, notwithſtanding the Aſſignment, 


LC" 


Mich. 26 Eliz, In the Common Pleas. 
LXII. Bluets Caſe. 


Luet granted the next Avoidance to Stell and Brooks, and 

Was bound to Brooks in an Obligation that he ſbould enjoy 
the ſaid Prelentment Without any diſturbance oz claim of the 
ſaid Bluet: Stell releaſed to Bluet hig Intereſt on the ſaid Ad⸗ 
vowſon ; The Church became void, Blue offer d to joyn with 
3 Brook, in ting to the 4voydance: It was holen in this 
Oblizaron Cale, that the Obligation Was fozteited. although that Bluct 

hada puiſne Title to it, after the Obligation Wag entred into. 


Mich. 32 Eliz. In the Common Pleas. 


LXIII. Shrewsbury and the Inhabitants of Aſptons Caſe. 


Action upon A? Action Was brought by Shrewsbury againſt the Inhabi⸗ 
—_—_ fants of the Hundzed of 4ihrn in the County of Bucks, 
and . pon the Statuteof Huy and Cry: It was moved by Fleerwood 
Serjeanc.foz the defendants Chat if upon ſuch Huy and Cry 
the Jnhabicants do their endeavours. as much as in them is, to 
purſue and take the Balefactozs,and pet they cannot appꝛehend 
them, that in reaſon they ought not ts be charged: But the 
Whole was very ſtrongly againſt him: Foz A. e ion. Chiet᷑ Ju- 
ſtice taid that theInhabitantsof the Hundꝛed in Which the Kob⸗ 
bery is done are bound to appꝛehend the Felons, oꝛ to ſatigſie the 
arty robbed : and the robbed is not boundto give notice 
tothe Inhabitants, noꝛ to direct them which Way the Felong 
took their flight, but the Inhabitants are bound to —_ the 
(105 


— — 


1 Joſſelin and Joſſelins CF The Queen and the Earl of 19 
Caſe. 5 Shrewsburies Caſe, 


Felons without any ſuch inſtruction, And afterwards the Jn- 
queſt was tazen. and gave 8 Verdict in this manner: That 
where the Plaintiſt had declared that the robbery was done 
in the Pariſb of v. in the Hundzed afozeſaid, the Jury found , 
that ihe place Where the Kobbery was done Was a Lane with⸗ 
in the laid Pundꝛed and that the one ſide of the ſaid Lane Was 
within the Pariſh of 5. andthe other ſide Within the ſaid Pa⸗ 
riſb of P. and that the Kobbery was done on the ſide of the ſaid 
Lane, Which was inthe Pariſb of S. and pꝛayed the Opinion 
of the Court upon the matter: And the whole Court was clear 
of Opinion That notwithſtanding the Exception the Plaintiff 
ſhould have Judgment, foz here is the right Þundzed, Which 
ought to be charged, and the miſtakingof the Pariſh was not 
to the purpoſe, 


Mich. 32 Flix. In the Common Pleas. 
LXIV, Foſfelin and Joſſelins Caſe. 


MN Debt ; the Plaintiff declared, That he let certain Lands 
foꝛ years to the Defendant, rendzing Kent payable at the 
Feaſts of the Annunciation and St. Michael, oz Within fozty 
days after every of the ſaid Feaſts, and that the Kent was 
behind at the Feaſt of St. Michael laſt paſt, unde actio accrevit : 
The Defendant pleaded, Nihil deber ; upon which they were at 
Iſſue : It was lhewed to the Court that here upon the Pleading 
is a Jeofail, foz the Rent is reſerved payable at the ſaid Feaſts, Jcotais. 
92 within foꝛty days after; and he declares that the ſaid Kent, 
upon Which the Action was bzought , was behind at St. Mi- 
chael, without reſpect to the fozty days after, which cannot be; 
foz befoze the fozty days after each Feaſt , no Action did lie; 
whereupon the Court awarded a Kepleader, 


Mich, 32 Eliz. In the Kings Bench, 
LXV. The Queen and the Earl of Shrewsburies Caſe. 


1 * Queen granted to George Earl of Shrewsbury, An. nt, c dhe 

15 Eliz. the Office of Earl Marſhal of England, and king. 

now came the faid Earl and pzayed that J. N. one of his Ser⸗ 2 

vants, to Whom he had granted the Office of Barſbal of the %, Bech. 

Kings Bench, might be admitted to it, becauſe that the ſame 

is an Office incident to his Office , and in his power to 

grant; and that Knowles, to Whom the Queen had granted 

the ſame Office of Marſbal of the Kings Bench, Which the 

had by the Attainder of Thomas Duke of Norf. might be 

removed. Ind a Paeſident was ſbewed M. 1.; and 15 Elie. 

between Gawdy and Verney , 1 it is agreed, * 
a | 
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the laid Office was a feveral Office from the ſaidgreat Office, 
and not incident to it; And as to the Caſe of 39 H. 6. 33 & 34. 
the truth is, that the ſaid Darthal of the Kings Bench wag 
granted expzefiy to the Duke, and ſo he had it not ag inct- 
vent to his Dffice of Yarſhat of England: On the other ftde 
were thzee Pꝛeſſdents ſbewed; In the time of Edward 2. 
That the Dffice of Barlbat of the Kings Bench was appen⸗ 
dant to the ſaid Office of Parſhal of England. And 8 H. 2. 
when the laid Gꝛeat Office Was in the King, he granted the 
fatd Office ot Barſhal of the Kings Bench: But 20 R. 2. both 
Oſtiees Were rejopned by Parliament as they were in ancient 
time befoze; and there was alſo ſbewed one Patent of E. 4. 
and another of 19 H. 3. by Which it appeared chat the ſaid in⸗ 
feriour Office had ever been part of the Gzand Dffice ; Then 
it was moved, That When the laid Office is in the Kings 
bands, and the King grants the laid Under Dffice,Jf the ſame 
was foz ever ſevered from the G2and Office. Wray Chief 
Juſtice, It is a ſeverance of it; foz the chief Office is an Df= 
fice of Dignity, Which remains in the King but the under 
Office is an Dffice of Neceſſity , and the King Himſelf cannot 
execute it, wherefoze of neceſſity he ought to grant it, Ano⸗ 
ther matter was moved. If the Gzant of the King to the 
Earl of Shrewsbury Wag good, becauſe in the Gzant to Ver- 
ney of the Under Office, it is not recited acco2ding to the 
Siatute of 6 H. 8. cap. 9. As 20 Aſſ. 6. the King ſeized of 
the Hono! of Pickering, to Which a Fo2reſt was appendant: 


The Baiiywick of Which Foꝛreſt he granted in Fee rendzing 


Rent, and afterwards he granted the Yonoz with the Appur⸗ 
tenances,and afterwards the Bally committed a fozfefture,and 
the ſame Was found in Eyre. foz which the Office of Bailywick 
Was foxfeited ; the Gzantee of the Honoz ſeized it; yet it was 
Holden that the King ſbould have the Rent: And here in this 
Caſe, the Earl of Surcwsbury ſhall Have this Office in his 
power to grant it, and fo much the rather, foz that it was 
granted but fox life. | 


Mich. 32 Elix. In the Kings Bench. 
LXVI. Conies Caſe. 


N Debt; It was holden, that if the Sheriff upon the Fi- 
eri tacias makes ſale of the Goods of the Party, and after- 


by the Sheriff wards doth not return his CUrit, pet the Dale is good: 
r The Cale Went further: That upon the Fieri facias, the 
good, where 
nor, 


Sheriff returned, That he had ſeized Goods of the Party to 
ſuch a value, Sed non invent Emprores, and afterwards be⸗ 
foze (ale of them, he is diſcharged, and DATE Di- 

ringas 


J 
J 
N 


. 


Hindes 5 21 | 
Caſe. © 


ſtringas bſited fo.thenely Sheriff, to cauſo the ancieut Sheriff 
to ſell the ſaid Goods 3 who did fo : It Was holden, that the 
ſaid ſale of them Was void, foz the new Shertought to have 
fold them: Vide 34 UH. 6. 36. A Diftringas to the old Sheriff to 
ſell and deliver the Goods to the new Sheriff, 


Mich. 19 Eliz. In the Common Pleas. 
LXVII. 


Ote, by Dyer and Manwood, A. leafeth to B foz years.the gemaindet 
remainder to the right Heirs of the ſaid 3. and makes Li⸗ here void. 

very. That the remainder is void, becauſe there is not any 
per kon in elite, Who can take pzeſentiy bythe Livery, and every ' 
Livery sught to have its operation pzeſently : But where a 
Leaſe is made to 5. foz life, the remainder to his right Veirs . 
there he hath a Fee executed and it ſhall not be in Abeyance. 
foz there he takes the Freehold by the Livery, 


Mich. 19 Eliz, In the Common Pleas. 


LXVIII. Hindes Caſe. 


Un an Habeas Corpus fo one Hinde, the Warden of the 
| Fleet returned, That de wag committed to the ſaid 
Pꝛiſon by the commandment of the Commiſſioners in Cauſes | 
Eccleſiaſtical, It was holden, tyat the (Uardenin his return, cu of com- 
ought to certiſie the cauſe toz Which he was committed; and here muſt be 
then upon the return the Court ought to examine the cauſe if it returncd. 
be ſuſticient o2 not, But if ane be committed to Pzifon, by the 
commandment of the Queens ÞPzivy Council, there the cauſe . 
needs not tobeſhewed in the return, becauſe it may concern the 

ſtate of the Realm, which ought not to be publiſhed; 


Habeas Corpus; 


LXIX. il. 31 Eliz. In the Common Pleas. 


N a Writ of Dower the Demandant recovered by default; 
Whereupon a Uirtit iffued to Enquire, if the wugband died 
ſeiſed . and of the damages and the Sheriff took an Enqueſt 
of Office, by which it was found, that the Baron did not 
die ſeiſed , p-our ( conſtare poterit, andthat Jnquifition Was | 
returned by the Sheriff, and filed: It was moped > That Ren of che 
the ſaid Jnquifition and Office was not good, foz the Ok⸗ . 
fice ouaht to find expzeſly. that the Hugband Died ſeiſed, 02 
not; and not doubtfullp as it is here, prout eis conttare po- 
terit; and foz that cauſe the Award of the Court Was, 9 


— — 


The Lord St John and Sir John x aylors Bettuans 
—— Caſe. 8 Caſe. 


the return ſhould be taken off the File, becauſe it Wag inſuffici- 
ent, and anew Writ was awarded, 


Mich. x9 Eliz. In the Common Pleas. 


LXX. The Lord S. John and Sir Jobs Grays Caſe. 
Grants of On- Note, by Dyer and Manwood , upon an Evidence unto a 


nia bona, by an : 

Excouor,, „ I. V Jury, in Debt, bzought againſt the Defendant, ag Ex⸗ 

ar paler® ecutoz of his own wrong: That if an Executoz gives omnia 
bona tua, the Goods Which he hath as Executoz ſball not paſs, 
which vide 10 E.. 1. by Danby ; But the contrary of that was 
holden by Wray Chief Juſtice of the Kings Bench : And Plowden 
in the Caſe of Bracebridge, 18 Eliz. ard they laid that the ſad 
Caſe of 10 E. 4. Was not Law; foꝛ by ſuch grant made by Ex. 
ecuto2s the Goods of the Teſtatoz ſbould paſs, 


Mich. 18 Eliz. In the Common Pleas. 


LXXI. Taylors Caſe. 


Outlawry, how 12 was Outlawed in debt, where a Superſedeas of Re⸗ 
ro be ayoided, cod Was delivered to the Sheriff bekoze the awarding 
of the Exigent: It was holden that the Party ſhould avo'd the 
lame by Plea: Then it Was moved, if the Plea ſhould be 
pleaded by Attozney,oz in Perſon, to Which it was ſaidby Man. 
wood Jultice, that where Matter in Fact is pleaded in avoiding 
of an Outlawry, it onght to be pleaded in perſon; but a matter 
of Retoꝛd might be by Attozney, And ſo it was ſaid by Ford 
Prothonotary, ft Was agreed in Sir Tho. Chamberlains Caſe , 

7 Eliz. and ſoit Was agreed in the Pꝛincipal Cale, 


18 Eliz, In the Kings Bench. 


LXXII. Bettuans Caſe. 


— Ejectione firme. The Caſe Was, A Fine Was lebied to Cook 
and thꝛee others ; and by an Jndenture between the Patcties 
to the Fine it was declared, that the ſaid Fine Was levied ea in- 
tentione , That the Conuſees ſhould make an Eſtate of the ſaid 
Land to ſuch a perſon, Which the Conuſoz ſhould name, and in 
the endof the ſaid Jndenture was a Proviſo , that the Conuſees 
ſbould not be ſeized to any other uſe, but to that which was 
ſpecified befoze, and that the Conuſees ſhould not incumber the 
ſaid Lands. And the Opinion of all the Juſtices of the Kings 
Eines leried to Bench Wag, That upon the\ſaid Jndenture, the Conuſees are 
uſes. ſeized to their own ule until the Conuſoz Hath made nominatt= 
on; and if he dieth without any nomination, then the uſe _ | 
| ve 


The Biſhop of Rocheſters | 
Caſe. 8 


veſt in his Veit: It was further given in Evidence, that the 
Conuſoz named the (aid Cook one of the Conuſees, and willed 


that the other thzee Conulees ſhould releaſe to him, Gawdy 


Juſtice held, That that by nomination, the uſe did veſt in 
Cook, fog he ſaid, it had been adjudged, that where befoze the 


Statute of 27 H. 3. One infeoffed Divers perſons to his uſe ; Fcoffnent to 


and the Feoffoz willed that his Feoffees ſhould make eſtate to "© 


ſuch perſon ag his Son and peir ſhould name, and died the Son 
and Heir named one of the Feolfees : that the ſame was a good 
nomination, &c. Wray and Jcffcries to the contrary: toꝛ after this 
releaſe Cook is in the Wholeby the Conuſoz, and not by his Co⸗ 
Feoffees.andby this limitation the Conuſoz ought to nameſuch 
a perſon which ought to take the eſtate: and ſo cannot one 
Joyntenant from his Companion, 8:c. And alſo the Woꝛdg are 
ſo that they four ſhall take the eſtate, | 


14 Eliz. In the Kings Bench. 
LXXIII. The Biſhop of Recheſters Cale. 


N Ejectione firmx the Caſe upon Evidence was, the Biſhop of Crnt of a Re- 


Rocheſter, 4 E. 6. made a leaſe foz years to B. rendzing rent, 


verſion by a 


and afterwards granted the Reverſton to C. foz 99 years, ren- 4*c=cn- 


— the ancient rent, Habend. from the day of the Leaſe with⸗ 
out impeachment of waſte. which Gzant Was confirmed by the 
Dean and Chapter: But B.the Leſſee Did not atcozy ; and in de⸗ 
fault ot Attoznment. it was holden by the Whole Court, that the 
Leaſe Was void, fo2 it is made by way of Gzant of the Rever- 
ſion: But by Catlin,tf the Biſhop had granted the Reverſion and 
alſo demiſed the Land foz 99 years, it ſbould paſs as a Leaſe to 
begin firlt after the fozmer Leaſe determined, And as to the At⸗ 
toznmenr.it was given in Evidente, that Batter the notice of the 
Gzant to C. had ſpeech with C. to have a new Leaſe from him, 


becauſe he had then in his Leaſe but 8 years to come, but they 


could not agree upon the pꝛice: And the Juſtices conceived that 
that Was an Attoznment, becauſe he had admitted the ſaid < to 
have power to make a new Leaſe: Alſo the ſaid b. being in com⸗ 
pany with one R. and ſeeing the (aid C. coming towards him. 
ſaid to the ſaid R. See my Landlord meaning the ſaid C Brome- 


ly Solicitoꝝ, the ſame is no Atto2nment being ſpoken to a ſtran⸗ actorament 


ger. Barham contrary, becauſe he was pꝛeſent: Jt was holdenby 
the Whole Court that it was a good Attoznment: But if the At⸗ 
toznment was not befoꝛe the Biſbop Was tranſlated to Winche- 
ſter the Leaſe ſhould be void: and although the confirmation of 
the Dean a Chapter Was betoze the Attoznment, ſo as no eſtate 
Was veſted in pet it Was good enough foz the aſſent of the 
Dean and Chapter is ſufficient, be it befoze oz after . by Catlia, 


Southcoat, and Whiddar Juſtices, but Wray Held the — 
F. 


Ruſſe!s > Bluet and Cooks Hunt and Gonnels Saer and Blade 
Caſe. 8 Cuaſe. Caſe. © Caſe. 


Execution, 
where not 
good upon a 
Capias with- 
out a Scire 
Facias. 


Action for 
Words. 


Ball. 


Execution, 


Paſc. 26 Elix. In the Kings Bench. 
LXXIV. Ruſſels Caſe. 


Uſſel was condemned in an Action of Debt, ind after the 
year and day, the Plaintiff ſued a Capias ad Satistaciend. 
againſt him, and by fozce thereof he Was taken, and committed 
to the Barſhal, as in Execution: It was the Opinion of the 
Juſtices. that it was a void Execution, and not only voidable 
by Erroz , and therefoze the Defendant was Diſcharged; fog 
it is not any Execution at all; and the Plaintiff may have a 
Scire tacias when he pleaſeth, 


Paſe. 25 Eliz, In the Kings Bench. 
LXXV. Bluet and Cooks Cale, 


15 an Action upon the Caſe, the Plaintiff declared foz ſcan⸗ 
dalous wozds „ VIZ, Lambert ig a Thief, and Bluet innuendo 
the Plaintiff. is his Partaker. Jt was the Opinion of the 
whole Court that the wozds Were not actionable, becauſe they 
were too general, foz it may be that the Plaintiff is his Par⸗ 
taker in other Patters, But ik the wozds hab been. Chat 
Bluet, knowing Lambert to be a Thief, was his Partaker, there 
the Action would havelatn, Judgment was given againſt the 
Plaintiff, 
Trin. 33 Eliz. In the Kings Bench. 


LXXVI. Hunt and Gonnels Caſe. 


H Unt recovered in Debt againſt Gonnel, and pꝛocured againſt 
him a Capias ad Satistaciend. upon Which Non elt inventus 
is returned, but the Urit is not filed, kunt ſued a Capias a= 
gainſt the Mainpernoꝛs. who are taken in Execution: It was 
the Opinion of the Juſtices, that they ſhould avoid this Execu⸗ 
tion by Erroz, and not by Plea oz Surmiſe, & c. But if the Ca- 


pias returned againſt Gonnel had been filed, and after imbezelled. 


Quere of the Erroz,foz the Court conceived that the matter ſball 
be examined but Qu#re to what intent. Wray ſaid to puniſh 
the Deteit, but not to maintain the Execution againſt the Pain⸗ 


perno28, | : 
Trin. 26 Elix. In the Kings Bench, 


LXXVII. Saer and Blands Caſe. 


— Parſon of the Church of D.libelled in the Spirity al Court 
againſt Bland foꝛ Tythes; Bland came to the Kings Bench 
and 


The Lady Newman and Shyriffes 
Caſe, 


and ſhewed, that Within the ſaid Pariſb of D there is a Hamlet 

in Which the laid Bland inhabited, and the ſaidJnhabitants with⸗ 

in the laid Hamlet, time out of mind, had had a Chappel of Eaſe 

within the laid PMamlet, becauſe the ſatd Hamlet Was Diſtant 

from the Church of the ſaid Pariſh , and with part of their 

Tythes have found aClark to do.Divine Service Within the laid 
Chappel and al{o had paid a certain ſum of money to Saer, and 
his Pꝛedeceſſoꝛs fox all manner of Tythes; and pzayed a Pro- Jopvition. 
lubition, and had it; and it was holden a good Pꝛeſcription. or 


LXXVIII. Paſc. 29 Eliz. In the Common Pleas. 


A Copyholder with licence of the Lozd made a Leaſe foz 

£"\ years and afterwards ſurrendzed the Reverſion With the 
rent to the uſe of a Stranger, who is admitted accoꝛdingly. It 
was moved if there needed any Attoznment : It was the opi= mer 
nion of Rhodes and Windham Juſtices, that the Surrender and 
Admittance ut ſupra, are in the natuce of an 4ttoznment, and ſo 
amount to an Attozument, oz at leaſt ſupply the want of it. 


Mich. 29 Eliz. In the Star-Chamber. 
LXXIX. The Lady Newman and Shyriffes Caſe. 


De Lady Newman, Siſter of James Wingfield, lately de⸗ ; Leon. 150. 


ceaſed, exhibited a Bill of Complaint in the Star Cham- 
ber, againſt one >hyritice dwelling in Dublin in Ireland, and two 
others, compiaining, That the ſaid Shyritie had fozged a 
Deed, purpoꝛting that the ſatd James had by that Deed given 
unto him all his Goods, and alſo that the ſaid James had by that 
Deed aſſigned to the ſaid hy riffe a Leaſe foz years of Lands 
in [rcland, and alſo the ſaid yriffe had p2ocured the two other 
Defendants to depoſeupon their Daths befozethe Town-Clerk 
of London, That the ſatd Deed was Sealed and Delivered 
by the ſaid James as his Deed, It was moved by the Coun⸗ 
ſel of the Defendant, that theſe Matters of Fozgery were not 
within the Statute of 5 liz noz alſo the Perjury, oz the 
p2ocurement thereof - upon which the Lozds of the Council 
there, referred the conſideration of the laid Statute to both the 
- Chief Juſtices : who at the next day in Court Declared their _ * = 
Opinions upon the ſaid Matters i. e That the ſaid Matters of ri. 
did not extend to the Foꝛgery of a Deed containing a gift of 
Chattels perſonals, which ſee clearly by the Statute. which 
as to that purpoſe extends but to Obligations, Bills Dbliga- 
tozie, Acquittances, 1ieleaſes oz other Diſcharges, and that 
alſo 8 Deedof Aſſignment of a Leaſe of Lands in ireland ig not 
within the ſaid Statute ; and aiſo they Were of opinion, that the 
ſatd Perjurp, andthe pꝛocurement _ it Wag not * 


The Queen and Lord — . 5 Owen and Morgans 
tx 8 2 Caſe. 


the ſaid Statute. becauſe the Dath was taken coram non Judice, 
foꝛ the Tobon⸗Clerk of London could not take an Oath in ſuch 
a calc, no moze than a pꝛibate perſon, But becauſe that the 
Bill in the percloſe and concluſion of it was, (contrary to the 
Laws and Statutes of this Realm) the two Chief Juſticeg 
were of Opinion, That the laid Court might puniſh theſe Df- 
fences as Yildemeanozs at the Common Law, but not accozd- 
ing to the Statute and afterwards Shyriffe was fined, and by 
D2der of the Court to ſtand upon the Ptillozy, 


Mich. 29 Flix. In the Exchequer Chamber, 


LXXX. The Queen and Lord Vauxes Caſe. 


1? the Exchequer Chamber befo2e the Chancelloz, &c. the Loꝛd 

Vaux bzought a Writ of Erroz upon a Judgment gtven a= 
gainſt him in the Court of Exchequer, and aſſigned foz Erroz that 
a Bill was exhibited againſt him,. that the Lozd Vaux Had taken 
certain goods ot the Queen at Weſtminſter in the County of Mid- 
dleſex, and alſo had intruded into the Rectozy of Ethelborough in 
the County of Northampton; whereas the Queen ought to have 
bzought ſeveral Bills being fox ſeveral cauſes, ariſing Within 
ſeveral Counties. But it Was reſalved by the Whole Court, 
That the Bill of the Queen was good enough. and here is no 
miſchief; fox if the Defendant will plead Mot Guilty. t Wo ſeve= 
ral Venire Facias ſhall be awarded, one into Middleſex, the other 
into the County of Northampton. 


Mich. 27 Eliz. In the Common Pleas. 


LXXXI. Owen and Morgans Cale. 
Eorge Owen bzought a Scire Facias agatnft Morgan to have 
Execution of aFine levied 3 Eliz.by Which Fine the land was 
given tothe Conuſee and his heirs: the Conuſee rendzed the ſame 
to the husband and Wike, and to the heirs of the bodyof the huſ- 
band, (Note that the husband was the Conuſor) the remainder in 
Fee to the now Demandant; and note that the TUrit of Cobe⸗ 
nant was between the Conuſee Plaintiff and the husband Dez 
fozceant, Without naming the Wite. And afterwards the husband 
ſuffercda common Recovery Without naming of the wike;the hul⸗ 
core ke Hand and Wife died without Illue and now Owen, to whom the 
remainder Was limited by the Fine bꝛought a Scire Facias; in bar 
of which the Recovery was pleaded, Jt was argued by Shuttle- 
worth Serfeant, That the ſaid Recovery had againſt the hul⸗ 
Feme not par- BAND WAS a good bar, and ſhould bar the remainder ; and the 
ry.co the Writ Wilke ought not to be named in oz party to theRecovery,foz that 
not bound by nothing accrued to her by the Fine. becauſe ſhe was not pat⸗ 
a Recovery. ty to the Writ of Covenant, and to the Conuſang, vide _ 
ines 


— — PF hd. n 
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Fines 108. None can take by the Fine but thole who are named 
in the TUrit of Covenant, but every Stranger may take by way 
of Remainder, Vide etiam 7 E.3.Br.Fines 114. 6 E.3.Fitz.Fines 117. 
7 E. 3. Fitz. Scire Facias 136. It is ſaid by Herle, it luch a Fine ut 
ſupra be taken, it is good as long as it is in foxce,' 


LXXXII, Sir Richard Lee and Arnolds Cafe. Poſt 55 


Ir Richard Lee At. ſeiʒed of thzee Manozs, made a leaſe of 

) them to Sir Nicholas Arnold foz certain years. reſerving foz 
the one Yanoz 5 J. and foz the other Manoꝛ ro 1.and foz the third 
Mano 10 l. upon condition that if the ſaid rents, oꝛ any of them, 
92 any part. &c. ve behind, a re-entry into all the Manoꝛs; and 
afterwards he bargained and ſold the reverſlon of one ot the laid 
Manoꝛs to William Winter in Fee: and afterwards by Deed in⸗ 
dented and inrolled, —— and ſold the two other Yanozs, 
and foz the rent of one of the ſaid Manoꝛs, the Uendee did re⸗en⸗ 
ter into all the Panozs, Manwood, Here are ſeveral reſervations. Reſervatian of 
ſeveral rents,and ſeveral leaſes : foz although that the wozds n Lene. 
arejoynt, yet by conſtruction they are become ſeveral; as Land : 
given to an Abbot and a Secular man, although here be joynt 
wozds, vet they are Tenants in Common, Lirt. 296. And if J 
ſell to you two Pozſeg, the one foz 5 l. and the other foz 5 J. here 
are two ſeveral contracts:the Parties to whom theſe reverſions 
are aſſured, ut ſupra, axe Aſſignees Within the Statute of 32 H.. 
by which it is enacted, that Aſſignees may take advantage of 
Conditions ;foz ſuch an Allignee is not meerly in by act of law, 
as the Loꝛd by Elcheat, and he is not luch an Aſſignee 3 but is 
in by conveyance: The Leſloz enters upon his L. eſſee and makes amen 
his Feolfment.and the Leſſee re-enters, nowthe Feoffee is an 
Aſſignee; and this condition is deſtroyed in part and continu⸗ 
ed in part: It one hath Common in the land of another foz 20 
beaſts,and releaſes his Common fsz 10 beaſts the Common foz | —— de. 
the reſidue remains; but if ye purchaſeth part of the land in ue in per. 
Which he hath Common the whole Commou is deſtroyed: A Fe⸗ 
offment to two with Warranty and one of them releales the war⸗ 
rantp, all the warranty is gone: As to the condition fox as much 
as it is not collateral, but incident to the reberſion, it may be ſe⸗ 
vered and ig ok the ſame nature as the rent and reverlion. man 
poſſeſſed of lands foz 20 years. and ſeized of other lands in fee, 
leaſeth ali the land foz 10 ptars, reſerving rent. with clauſe of re- dad 0. dt 
entry and dieth now the Heir hath a reverſion foꝛ the land in fee 
and the exetutoꝛ fos the other land, # to the condition is divided 
accozding to the reverſion;ſo if lands Were given to one in general 
tail andothers in ſpecial tail # he thereof makes a leaſe rendzing 
rent and dieth habing ſeveral Iſſues inheritable to each tail. now 
the condition ſhall go acco2ding to the rent:and heconceived.chat 
theG2antee of parcelof the reverſion 5 within the ſaid 

2 


Statute, 


—— 
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Grance of Statute, as ik a Leaſe far years be made rendzing rent, with 
parcel of © claule of re-entry, The Lefoz grants the Keverſion foz life, 
an aſſigace ſuch A Gzantee is an Allignee within the ſaid Statute, Jefie- 
wihin 32 125 ries, The Condition is gone: A. lealeth two Acres foz years, 
nn rendzing rent with clauſe of re-entry : the Leſſoz accepts a ſur⸗ 
render of one Acre, the Whole Condition is gone, but the rent 
ſhall be appoꝛtioned. A Darſonlealeth land, whereof he is ſeized 
in his own right, and land wWhereobhe is letzed in the right of his 
Church. foz years rendzing rent, with clauſe of re-entry, and 
dieth, the rent ſhall go accoꝛding to his reſpective capacity and 
the Condition divided: So if part of the land ſo demiſed be 
evicted, the Kent ſball be appoxtioned, and the Condition allo: 
And he ſald that the Bargainee is not an Aſlignee Within the 
Statute, Barnam, If the Keſervation doth not make the leaſe 
ſeveral, pet it ſhail make the Reverſion ſeveral, &c. Mead, 6 E- 
luz. The Court was moved in this Cale: A. leaſed fox years 
rendzing rent, with clauſe of re-entry, and afterwards became 
bound to another by Recognizance.the Retognizee extended the 
Condition moiety of the rent and Neverſion in Execution ; and the cleat 
ſuſpended. Opinton of the Court was, that the Condition was ſuſpended: 
If 4. let lands foz years rendzing rent With clauſe of re-entry 
to a Pan and to a Feme ſole, and atterwards the Leſſoz inter⸗ 
marries With the Fe ne. the Condition is ſuſpended. Mounſon 
Juſtice, The Demiſe is joynt. although that the Neſervation 
be ſeveral, Ceſtuy que ule tg feized of an Acre in poſſeſſion, 
and of another in reverſion, and makes a Leaſe foz years of both 
Severance. rendzing rent. here are ſeveral rents. 1 3 E. 3. A. ſetzed of two 
Acres of lands befoze the Statute ot Weitminſter 3. made a Fez 
offment thereof to hold the one Acre by Knight Service and the 
other in Socage the Tenancy in ſuch caſeis ſoveral, 9 Aii.24. 
aleaſe is made of a Mill. and ot a Wood, rendzing foz the Bill 
105 and foz the Mood 205. theſe are ſeveral rents; andſo here 
they are ſeveral rents and ſeveral conditions: TWo Tenants in 
Common make a leaſe foz years rendzing rent upon clauſe of re⸗ 
entry, the condition is ſeveral according to the reberſlon koꝛ joynt 
wozds in the Letter have ſometimes as the matter requires con⸗ 
ſtructions in the ſeveralty,As A and 5 covenant by Indenture, and 
are recipzocalip bound the one to the other to perfoꝛm all Cove⸗ 
nants contained in the ſaid Jndenture.theſameis to be conſtrued 
ſuch Covenants,which on the part of A. are to be perfoʒzmed and 
ſoof the other part B. And he conceived that by the diſtrarting of 
the cevertionthe condition Was gone:a condition dy au act iniaw 
Condirionzby Map he divided but not by the act al the party. Js a man makes 
aint 8 teaſe f0z years rendzing rent, With clauſe of re-entry, takeg a 
aof che Par- UDiks And dyerh; The Wete recoversthethirdpart of the land 
9 deviſed foꝛ her Dower. now that third part is diſcharged of the 
condition during the eſtate in Dower, bnt the refidue is ſabject 
to the condition; and vide F. N. B. 2 x the eit at Common Law 


ſþall 


— — 


Sir Richard Lee and Arnolels & 29 : 
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{þall have a Witt of Ertoꝛ foz his part; and the Heir in Bozough 

Englilþ foz his part:tWo Joyntenants make a leate fox like upon 

condition. and one xelealeth the condition the ſame barred the con⸗ 
dition. And he conceived that the Bargainee is an Allignee:fog Tree of 32 

the Statute of 32 H.8.ſballbe taken by Equity, &c. As ik Aman ditions taken 

teaſeth lands foz years to begin at Michaelmas next, and befoze y Equity. 

Michaelmas he makes aFeoffment.and at Mich. che Leſſee enters, 

the Feoffee is an Aſſignee within theStatute: two Joyntenants 

make a leaſe foz years rend2ing rent with clauſe of re⸗entry and 

the one releaſeth to his companion, he is an Aſſignee within the 

Statute, Vanwood, Vets an Allignee and in by the Bargainoz ; 

The Woꝛds of the Dtatute of 32 fl. 8 are, Grantees or Ailignees 

to or by any Perſon or Perſons, and here the Bargainee is an AC= 

ſignee to the Bargainoꝛ as to the uſe; and foꝛ the poſſeſſion he 

is an Ilſignee by hem: e Who is in by a common recovery is not 

an aſlignee. although the recovery was to his uſe, foꝛ the Mrit 

difafirms his poſſeſſion 2 if Tenant fox lle be difſeiſed and he 

in the reverſion confirms the eſtate of the Diſſeiſoz,and the Tr⸗ 

nant foꝛ life re-enters , the Diſleiloz is now an Aſſignee, but o- 

ther Wile it is it he in the reverſion doth releaſe tothe Diſleiſort 

and he conceived that the Leſſoz ſhould recover part of the land 

in an action of (Uafte, oz enter in part of the land fo2 a forfei- 
ture, fox an alienation in kee, that the condition remains. Harper, 

Seberal reſervations'do not make leveral leaſes. fo2 the reſer⸗ 

vation is not of the eſtence-of theleaſe, fo2 it is good without a= 

ny reſervation: and whereas it hath deen ſaid;that a Leaſe is a 

contract, I ſay, that there is a great diverſity between a reſer- 

vation and . contract: fox if J ſell to you a Hozſe foz 405. and Pifcrence be- 

* atterwards J take this Poꝛſe out of pour pofleſſion; pet J cervarion and a 

ſhall have an actton of Debt foz the 40 s. But if J leaſe land Conrad. 

to you reſerving rent, and afterwards enter into parcel of the 

land demiſed, J ſhall not have the rent: and if J leaſe two 

Acres foz pears with ſeveral reſervations. I ſball have but one 

action of waſte, but ſeveral avolvztes accoꝛding ts the ſeveral 
,reſervations, And here if any part of anyof the ſaidrents be 

bebind, the party may re-enter into the whole. 10 28880 50 

leaſe ig but una & eadem. And J conceive, chat the Allignee of 

the Allignee is by the Statute to take advantage of the conditi⸗ 

on even to the twentteth degree, as a Warranty to one of his 

Heirs and 3 — extendeth to the twentieth Allignee. But 

here in our caſe.he is not ſuch an Aſſignee that ſhall take adban⸗ 

tage, &c. foꝛ he is in by the Stature, ſcil. in the Poſt, but not in 

the Yer, and here the Bargainee hath but an uſe by the act of 

the Party, and the poſleſſion of the Statute of 27 H. 8. Bult 

admitting that he is an aſſignee, pet he is an Atlignee bus of 

part, and thereioze ball not have advantage, QC. CLLIYE 3 006+ Condition ſuf: 

dition is fufpended in part; it is (aſpended in all. A. Teaferh pended io pare 

lands foz years upon condition, and afterwards the _ bs all, 

| con 
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Surrender. 


Copyholder. 


confirms his Eſtate in part foz life, the condition is gone. Dy- 
er, The Leaſe is one and entire, although there be ſeveral re⸗ 
ſerbationg, fox here are not ſeveral capacities, noz ſeveral in⸗ 
tereſtg. 42 Ali. Two Joyntenants leaſe foz life, rendzing rent 
to one of them, pet the rent and reverſion (ball be to both of 
them; but ik it be by Deed indented, the rent ſball go to one 
only, accozding to the literal reſervation, Vide Litr. 80. 346. 
But if the Leaſe had been made by ſeveral Limitationg.as Ha- 
bendum one Mano foz 20 s. and the other Panoz foz 105. then 
the Leaſe and the Keverſion had been ſeveral; but here the rent 
ſball not rule the reberſlon, but the reverſion the rent, and the rent 
ſball be of the ſame nature as the reverſion, Tenant foz lite 
makes a Feoffment in Fee upon condition, and re-enters fox 
the condition bzoken.now by that re-entry the Frechold is re⸗ 
duced to the Leſſee fox life, and the Fee unto the Leſſoz ; but 
the Foxfeiture remains,'Cwo Joyntenants, one ot them makeg 
a Feo tin Fee of his Moiety upon condition, and fox the 
bzeach of the conditton re-enters, the Joynt Eſtate is revived : 
And he conceived that the Gzantee of part of the Eſtate, oz part 
of the Land ſbouldnot take advantage of the condition; and he 
ſatd that the Bargainoz is an 4fſignee within the Statute : It 
Tenant in Tail makes a Leaſe foz years,and afterwards bar⸗ 
gains and ſells the reverſion, the Uendee hath a Fee fimple de⸗ 
terminable, and may enter foz the condition bzoken : It a rever⸗ 
ſion be granted to two and to the Heirs of one of them, they are 
Allignees Within the Statute and ik he, Who hath but an eſtate 
Fox life, ſurviveth, he alſo is an Aſſignee, foz the entire reverſion 
palleth out of the Gzantoz, and that is my Rule.” Judgment 
was given againſt the Re-entry. | 


LXXXIII. Paſc. 30 Eliz. In the Kings Bench. 


12 21 pears took a Leaſe of the ſame Lands foz 40 
years to _ immediately after the death of . 5. Jt was 
holden in this caſe, that the ſame was not anypzeſeut Durren-, 
der of the firſt term; but if J 5 dye Within the term, then it is 
a Surrender, foz it may be that J. S. ſhall ſurvive the firſt term, 


Paſe. 30 Eliz. In the Kings Bench. 
LXXXIV. Anderſon and Feywoods Caſe. 


A Copyholder of an Inheritance of a Yanoz Which is in 
the hands of the King is ouſtedof his Copyhold. Jt was 
Holden that hehath not gained any Eſtate. ſo as he may make 
aleaſefoz years, upon which the Leſſee may maintain #jectione 
firmæ; but he hath but a poſſeſſion againũ all Strangers: and 
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it was holden in this caſe, that if a Copyholder dycth, his heir ; Leon. 100. 
within age, he is not bound to come to any Court during his aun a0 
Nonage. to pꝛap admittance, oz to tender his Fine; allo ik the 

death of his Anceſtoz be not pꝛelented, noz pꝛoclamations made, 


he is not at any miſchief, although he be at full age, 
Paſc. 30 Eliz, In the Kings Bench. 


LXXXV. Cook and Songates Caſe. 


* Aſſumpſit, the Plaintiff declared Whereas Lis & contro: Aſſumpſit 
verſia had been moved between the Plaintiff Lozd of the 
MVanoz, &c. andthe Defendant, claiming certain Lands par⸗ 
cel of the ſaid Manoꝛ, to hold the ſame by Copp, &c. And 
both the laid parties ſubmitted themſelves to the Judgment 
and Arbitrementof Mr. Godtrey, a man learned in the Law. 
concerning the ſaid Land, and the title of the Defendant to the 
ſame: The Defendant in conſideration that the Plaintiff pꝛo⸗ 
miſed to the Defendant, that if the ſaid Mr. Godirey ſhould 
adjudge the ſaid Copy to be good and ſufficient foz the title of 
the Defendant, that then he would ſuffer the ſaid Defendant 
to enjoy the ſaid Land accoꝛdingiy without moleſtation the De⸗ 
kendant recipzocally pzomiſed to the Plaintiff. that if the ſaid 
Mr. Godtrey ſhould adfudge the ſaid Copy not to be ſufficient 
to maintain the title of the Defendant, that then he would de⸗ 
liver and ſurrender the poſſeſſion of the Land to the Plaintiff 
Without any Suit. And ſbewed further that the ſaid Mr. God- 
frey did award the ſaid Copy utterly to be inſulficient &c. Pet 
the Defendant continued the poſſeſſion of the ſaid Land: It Was 
moved that the ſame was not a good and ſuffictent conſideration 
to ground an Aſſumpſit. But Gawdy Juſtite, ſaid it was a good 
and ſufficient conũderation, becauſe it Was to avoid Controber⸗ 
ſieg and Suits: And afterwards Judgment was given foz 


the Plaintiff, 
Trin. 26 Elix. In the Kings Bench, 


LXXXVI. Taylors Caſe. 


12 Aſſumpſit, the Caſe was: That the Defendant pꝛomiſed pg 


to carry certain Apples foꝛ the Plaintiff by Boat from Green- 
wich, in the County of Kent, to London ʒ and the Apples being in 
the Boat, the Boat in Which they Were, by a great and violent 
Tempeſt wag funk inthe River of Thames,ſo asthe ſatd Apples 
perilbed c. It was holden to be no Plea in diſcharge of the Al- 
ſum — which the Plaintiff had ſubjected Himlelf to all ad⸗ 
venture. 5 | 


LXXXVII. 


Lukes The Queen and Painters 


Cale. 8 ; Caſe. 


Deviſe, 


LXXXVII. rin. 26 Eliz. In the Rings Bench. 


| Seized of Lands in Fee, and having Jſlue two Sons, 

Richard and Gilbert, by His Wil Willed, That if his Son 
Richard dye befoze Jſſue, ſo that the Land deſcend to my Son 
Gilbert, then J will that my Overſeers ſhall have the Govern- 
ment of my Lands and of my Son Gilbert. Richard took a Wife 


and dyed, ſbe being young With Child with a Daughter, the De⸗ 


viſo2 died, the Daughter was boꝛn. It was adjudged in this 
Cale, that by this Deviſe the Daughter Was excluded from the 
Inheritance, and that Gilbert ſhould have the Land, 


Irin. 32 Eliz. In the Kings Bench. 
LXXXVIIE Lukes Caſe. 


Uke Efqz of Tedcaſter, wag Indicted upon the Statute of 

13 Eliz. cap 8. fog being a Bzoker in gUlurious Contract; 

fo Which he encurred a Præmunire. Mho pleaded Mot Guilty. 
upon which they were at Jſſue, and at the day of the Return of 
the Diſtringas, the Jurozs appeared, and the ſame day that the 
Jury was to be taken, Popham Attozney General ſent foz the Di- 
ſtringas, and foz certain cauſes foʒ the Queen, would not pꝛo⸗ 
ceed, Note that the Attozney was info2med, that the Jury was 
partial, Jt was moved by Cook that the Attozney could not ſtay 
the Pzoceedings,the Trit being returned, and the Jury appear⸗ 
ing, he could not ſtay the Tryal, foz no P2eſident is thereof, 


Popham, The Entry ſhall be in this caſe. Vicecomes non miſit 


Accompt of 
the King a- 
gainſt a Stran- 
ger. 


breve. Cook, That is falſe, and the Sheriff is \\Wozn to make 
a true return; but by conſent of the Parties, uch a thing may 
be done, foz Conſenſus tollit Errorem, Quære. 


33 Flix. In the Exchequer, 
LXXXIX., The Queen and Painters Caſe. 


Ir William Pelham Was Surveyoz of the Oꝛdnante, and deli⸗ 
vered the money of the King to Painter. Clerk of the ©zd- 
nance, It was holden in this caſe, That foz the ſaid money the 
Queen might have Accompt againſt Painter.althoughHhe Wanted 
a pzivity, Which cannot beſo in caſe of a common perſon ; fox 
if any Receiver make one his Deputy, J ſhall not habe an qc- 
compt againſt him, Popham gttozney General, It one of the 
Exchequer lend unto another 500 l. of the 2ueens money, and 
takes aBondfoz it in his own name, yet the Queen ſhall have 
an Accompt againſt the Bozrower, 


Mich, 


Pelhams 2 $ Godboles 
Caſe. Caſe. 
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Mich. 29 Eliz. In the Exchequer. 
XC. Pelhams Caſe. , 


N the Exchequer Chamber,befoze the Chancelloz,Treaſurer, Swile ReP 43; 


That the Queen had granted by her Letters Patents, that 
Pelham ſhould not be Bailiff, Conſtable, noz other Officer oz 
Miniſter, Licet eligatur: pet it Was holden that the Queen might 
make him Sheriff koꝛ that Gzant doth not extend to Dfficers 
Royal, as Gzants of amercements do not extend to Amerce⸗ 
ments Ropal; and alſo the Office of Sheriff doth not lye in 
Election but if the Wozds had been, Licet eligatur per nos, then 
it ſhould have been otherwile : And ſuch was the Opinion of 
Bromley then Lozd Chancelloz, 


Trin. 19 Elix. In the Kings Bench, 
XCl. Gedbolts Caſe. 


Grant af Ot- 


J and Barons there, in the Caſe of Pelham, the Caſe was. x 


ce of Sheriff, 


N the Caſe of one Godbolt, It Was agreed, that the ſale of sue. 


a Batlywick of a Þundzed, was not within the Statute of 
YE. b. cap 15. Foz ſuch an Dffice doth not concern the Admini⸗ 
ſtration of Juſtice; noz is it an Dffice of Truſt. 


XCII. In Temps Elix. 


A Gꝛanted to B. a Rent⸗charge out of his Lands. to begin 
„When J. S. died Without Jflue of his Body, J. S. dyes.has 
ving Iſſue, Which Iſlue dyes Without Jiſue, Dyer held that 
the Gꝛant ſhall not take effect, foz J. 5. at the time of his death 
had Iſſue. and therefoze from thence the Gzant ſball not begin. 
and if not then, then not at all. and Manwood faid. that if the 
words had been, to begin When J. 5. is dead without Jlue of his 
Body then ſuch aGzant ſhall take effect when the Iſſue of J. S. 
dies without Iſſue &c. If Donee in Tail hath Iſſue which dies 
without Iſſue, the Formedon in the Reverter ſhall ſuppoſe. that 


the Bones himſelf died without Illue foz there is an Intereſt, pifcrence be- 
and there is a diverſity between an Intereſt and a Limitation ; n . 
foz if I give Land between A. and B. foz term of their lives, if mitation. 


any ot them dye, the Survivoz ſball hold the Whole; but ik J 

give Lands to 4. fox the libes of B. and C. noW if B. and C dye, 
the whole Eſtate is determined, becauſe it is but a Limitation, 
and B and C. have not any Jntereſt, Vide to this purpoſe 34 
Eliz. Brudnels Caſe in Cook 5. p. 9. 5 


1 1 


FR 8 


5 Sir Francis Leak and Sir Walter Hollis 
Caſe. 5 


r ä 4 


XCIIL Temps Roign Eli. In the Common Pleas. 


A Seized of a Yanoz, leaſed the ſame foz years, rendzing 
rent, With clauſe of re-entry ; and afterwards levied a 
Fine Sur Connutansde droit, &c. to the uſe of himſelf and his 
Heirg the rent being demanded is behind, Dyer, a. cannot re⸗ 
enter, foz although the rent in right paſleth Without Ittozn⸗ 
ment, yet he is without remedy foz the ſame without Attozn⸗ 
ment, and it Would de hard Without Attozument to re-enter; 
It was here moved further, it the Conuſoz be an Aſſignee with⸗ 
in the Statute of 32H. 8. vianwood, The reverſſon of a Ter⸗ 
mo2 is granted by Fine, there wants Pꝛibity fox an Action of 
Debt. Waſte and Re entries: But if the Conulee dieth with⸗ 
out Heit, although that in right it Was in the Conuſee, yet the 
Lozd by Eſcheat ſhall make AvoWzy., and yet the Conuſee by 
Whom he claims could not: And in the Caſe at Bar, the Co- 
nuſee himſelf could not; but the Conuſoz being Ceſtuy que ule, 
who is in by Act of Law, ſball avow, and re-enter without 
Attoznment, foz the Conuſoz is in by the Statute of 20 H. 8. 
Harper, The Heir of the Conuſee ſhall Avow and re-enter be⸗ 
foze attoznment, Dyer, 13 H.4- The Father leaſeth foz years 
rendꝛing rent, With clauſe of re-entry, the Father demands the 
rent Which is nor paid, the Father dyeth, the Son cannot re⸗ 


enter, foz the rent doth not belong unto him and therefoze in 


the Caſeat Bar, the Conuſoz cannot 4vow foz the rent befoze 
Attoznment, therefoze not re-enter: And in Caſe of Bargain 
and Sale, the Bargainee is Aſſignee within the Statute, but 
not the Conuſoz in this Caſe, 


Temps Roign Eliz. 
XCIV. 15 Eliz. Sir Francis Leak and Sir Walter Hollis, 


AT the Aſſizes, the Opinion of Dyer and Stamford Wag 
demanded upon this matter: One ſeized of Lands and 
Tenements, and poſſeſſed of Goods Within the Duchy of 
Lancaſter, Was Aftainted of High Treaſon, and a great Que⸗ 
ſtion aroſe between Str Francis Lake Kt, Bailiff of the Duchy, 
and Str Walter Hollis Sheriff, Which of them ought to ſeize 
foz the Queen; and their Opinion then was, that the ſame did 
appertain to the Office of the Sheri, if in the Patent of the 
Shyertlk there Were not ſpecial wozds to the contrary, 


» 


Catter and Dixwels2 5 Baſpoles 
Caſe. $2 Gale 
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XCV. 15 Eliz. In the Common Pleas. 


7 Enant at (Mill made a Leaſe from year to pear, Dyer con= Lea: by Te. 


ceived that it Was not a Diſſeilin but the Leaſe Was void; wr at Will i 


and he laid, that the Bock of 12 E. 4. 12. Was not Law, Fox 
he Who diſſeileth a man ought to claim Inheritance in the land, 
whereof the dilſleiſin is done. Harper conceived that the ſaid 
Book of 12 K. 4. 12. wag good Law, fog a Leaſe at mill is a 
Leaſe at the will of both parties, and therefoze when the Leſſee 
makes a Leaſe foz years. his will ts determined, and he will not 
hold at will. Manwood agreed With Dyer; foz if Tenant at Will 
leaſe foz years, rendzing cent, befoze that the Leſſee foz years 
entreth, the Tenant at (ill ſhallnot have any rent foz it was 
not a perkect contract; otherwiſe it is where a man ſeized of 
Lands leaſeth the ſame, ut ſupra. If one entreth into my land, 
and occupieth the ſame of his own head, claiming to hold the 
ſame at my Will, and afterwards J demand of him a certain 
rent foz the occupationof my land. he is now my Tenant at 
Will; Which all the Juſtices granted, 


Mich, 30 Elix. In the. Kings Bench. 
XCVI. Cutter and Dixwels Caſe, 


„„ upon the Caſe. foz that the Defendant ephibited a 
Bill to the Juſtices of Peace againſt the ÞPlaintiff,contain- 
ing and complaining, That the Plaintiffis an enemy to all qui⸗ 
etneſs,ſeeking by all means to dilquiet his neighbours, and hath 
uſed himſelf as a lawleſs perſon, and having Pꝛocels to ſerve 
upon one in the Pariſh, (1cil. J. S.) did keep the Pꝛocels, and 
would not ſerve it but on the Sunday in the time of divine Ser⸗ 
vice, not having regard to her Majeſties laws oz the quiet of his 
neighboꝛs. Upon which Bill the Juſtices to whom it was erhi⸗ 
bited awarded PPꝛocels againſt the Plaintiff to find Suretieg foz 
hig good behabiour by virtue of which he Was taken and im⸗ 
pꝛiloned. It was the Opinion of all the Juſtices in this Cale, 
that upon this Matter, an Action upon the Caſe Would not lie. 


Mich. 27 Elix. In the Kings Bench. 
XCVII. Baſpoles Caſe. 


12 Father ſetzedof Lands is bound in an Obligation, and ; Leon 116. 


a Diſſeiſin. 


deviſed his Land to his Mike until his Son ſball come tos n.151. 


the age of 21 pears, the remainder to the Son in Fee; and no o⸗ 


Stiles 148 
Deviſe to his 


ther Land deſcends to the Son from his Father. Jt was mo- Son and Heir. 


ved, that the Deir inthis caſe at his Election might wave the 
F 2 Devile 


Onrons 
Caſe, 5 


Deviſe, and take by deſcent, oz & contra, Vide 9 E. 4. 18. per 
Needham. It was the Opinion of Gawdy and Fenner Juſtices:that 
the Son ſbould be adjudged in by deſcent : Clench held the con⸗ 
frary, 


Mich. 27 Eli. In the Kings Bench. 
XCVIII. Onzons Caſe. 


15 an Action upon the Statute of 5 Eliz. foz hunting in his 

Park, the Statute gives treble damages: It Was the Opi⸗ 
nion of the Juſtices. that notwithſtanding that the Statute 
yrs treble damages, that the Jlaintiff ſbould have Coſts 
alſo. 


XCTX. Mich. 27 Eliz. Inthe Kings Bench. 


] N Debt the Plaintiff had Judgment to recover, and a Scire 
Facias iſſued againſt the Bail befoze any Cap?as iſſued againſt 
the Pꝛincipal, and the Bail was taken ; and now they came 
and ſbewed this matter to the Court, and pzayed to be biicharg⸗ 
ed. Wray Juſtice laid. They ſyall be put to their Wit of Erro. foʒ 
being but Erroꝛ in Pꝛocelg. We may reverſe our own judgment, 


C. Mich. 14 Eliz In the Common Pleas. 


| A Man ſetzed of a Paſture. Within which are two great 
Gz0ves and Wood, known by the name of a Mood, leaſ⸗ 

ed the ſame by Jndenture foꝛ years.and alſo in the lame Paſture 
were certain Yedgrows and Trees there growing ſparium, & by 
the ſame Tndenture bargatned and fold to the Leſſee all Woods 
and Underwoods tn and upon the Pꝛemiſſes; and further, that 
it ſhall and may be lawful to the Leſſee to cut down and carry a= 
way the ſame at all times during the term. Harper laid the Hedg⸗ 
rows did not paſs by theſe Wozds,foz they are not known by the 
name of Woods, 14 H.8.2. Manwood held the contrary, Moun- 
ſon contrary to 'Manwood for the Woꝛds of the Gant map be ſup⸗ 
plied by other in it, viz⁊. Mood. Dyer held that theſe Hedgrows 
ſhould paſs.fo2 the Gꝛant is general, Jt Was further moved. if 
by theſe Woꝛds the Leſſee might again cut them Ec. oz but once, 
Harper, Vanwood and Mounſon, thzee of the Juſtices held. That 
he might cut them but once, But Dyer held the contrary d ſaid 
Co it ſhould be, if the woꝛds had been (growing upon the Premiſ- 
ſes) and this Woꝛd (grow ing) although it ſounds in thepzeſent 
tenſe.yet it ſhall be taken alſo in the future tenſe : if not that the 
Woꝛd tunc be laid, foꝛ that is a word of reſtraint, The cale Which 
' was argued in the Chancery, 27 H. S. Where J was pꝛeſent, was 
this, The Pꝛioz of St, Johns let a Commandzp; _— 
tyat 


Conzes » OTE "= 7 
Caſe. © : 


that if the ſaid Pꝛioꝛz, oꝛ any of his Bꝛethʒen there being Com⸗ 
manders, Will dwell thereupon, then the ſaid Leaſe to be void. 
And it was doubted if that Pꝛobiſo did extend to the Succeſ= 
ſoz ; foz this Wozd (being) in the pꝛeſent tenſe, and pet it wag 
holden by Fitzherbert. that it ſbould be taken in the future tenſe, 
and ſo to extend to the Succeſſoz, but otherwiſe if the wozds 
had been (nunc) being. 


15 Elix. In the Common Pleas. 


CI. Conies Cale. 


A Yan ſetzed of Lands in Fee dev(ſed, that his Wife ſhould peice. 
take the p2ofits of his Lands, until vary his daughter 

and Heir ſhould come to the age of ſixteen years: and if the ſaid 
Mary died, that 1.5. ſbould be his Heir. Manwood ſaid, That the 
daughter, after ſhe had attained the age of ſixteen pearg, ſbould i 
have the Lands in Tail. foꝛ Deviſes ſball be conſtrued, accozd- 

ing to the intereſtof the Deviſoz: if they have any certainty oz 
reaſon ; but no intent ſhall be taken againſt reaſon and certain⸗ 

ty, It is certain the daughter ſhall not habe Fee-fimple, foz 

that ſbould have deſcended to Her Without any Deviſe ; and 
theſe Woꝛds (ie dye) cannot be intended a conditton.foz it is 
certain that ſhe ſhall dye: but if the Woꝛds had been, lf the dye 
before the age ot ſixteen years, J. S. thould be his Heir, that had 

been a condition; and if the woꝛds had been, That atter the 
death of Mary, J. 5. ſhould Le his Heir: So as the Eſtate Tail 
remains in the daughter. Mounſon and Harper contrary, And 

that ſhe ſhall have but foz life; Mounion ſaid, Chat i Mary had 

been a Strangertothe Deviſoꝛ, ſbe had taken nothing: and this  _ 
caſe was put by Barham Serjeant, A man deviſed 100 l. to his erg ele 
voungeſt daughter and : 0 |. to his middle daughter. and 100 J. 

to his eldeſt daughter and that all theſe ſums ſhould be levied 

of the Pꝛoſits of his Lands, Jt was holden by the better Opi⸗ 
nion, that the youngeſt daughter ſhould be firſt paid, and then 

the middle, and then the eldeſt daughter, &c. and that he ſaid 
was Conies Caſe, a 


CII. 6 Eliz. In the Common Pleas. 


A Man made a Leaſe foꝛ life, and afterwards made a Leaſe 
to another foꝛ years to begin after the death ol the Te⸗ 
nant fox life: the Leſſee foz years died inteſtate.the Oꝛdinary 
committed Letters of Adminiſtration to A. the'Tenant fox life 
and A. joyned in the Purchaſe of the Fee-ſimple of the Land 
demiſed; Jt was holden by the Juſtices in this Caſe, that the 5 
Fee was executedfoz one Moiety, fox the remainder foz years, Kate <xec- 


was not any impediment tothe execution of it. —_— * 
i 


in 
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Mich. 27 5 Paſc. 19 : DO 
Eliz. C2 Eliz. 


— 


Extinguiſh- 


ment, 


Tenants in 
Common. 


Poſſeſ(.o Fra- 


tris. 


Forfeiture. 
Quære. 


ceived that the Term was uot extinct, foz the ſame is not pꝛo⸗ 
perly a term, but only an Intereſt of a Term, Which cannot ve 
ſurrend2ed, Mounſon, pe hath the Term in auter droit ag Ad⸗ 
miniſtratoz, and therefoze it cannot be extinct, Dyer, If an 
Executoz hath a Term, and purchaſeth the Fee-ſimple , the 
Term is determined. A woman Termoz foz years takes Huſ= 
band, who purchaſeth the Fee, the Term is extinct by Man- 
wood, foz the Husband hath done an act, which deſtroys the 
Term. ſcil the Purchaſe, But if a woman being a Termoz, 
marrieth with him in the Remainder, the Term continueth ; 
fo here it is not the act of the husband, but the act of Law. 
It was the Opinion of Dyer. that in this caſe the Tenant foꝛ 
Like = the adminiſtrato2s ſhould be Tenants in Common of 
the Fee, 


CIII. Mich. 17 Eliz. In the Common Pleas. 


De husband is ſetzed in right of his wife of certain tu⸗ 
ſtomary lands in Fee. and he and his Wife, by licence of 

the Lozd make a Leaſe foz pears by Jndenture. rendzing rent, 
have Jſſae two daughters, and the husband dyeth the wife 
takes another husband and they have Iſſue a ſon and a daughs 
tet, the husband and Wife dye, the ſon is admitted to the Kever⸗ 
ſion, and dyeth Without Jſſue:; and by Manwood, that Reverſt- 
on ſball deſcend to allthe daughters, notwithſtanding the half 
blood, foz the Eſtate fox years which is made by Jndenture by 
licenſe of the Loꝛd is à demiſe. and a Leaſe accoading to the oꝛ⸗ 
der of the Common Law, and accozding to the nature of the 
demiſe the Poſſeſſion ſhall be adjudged, which poſſeſſion cannot 
be ſaid poſſeſſion of the Copyholder , foz his poueſſion is cuſto= 
mary, and the other is meer contrary, therefoze the poſſeſſion 
of the one ſhall not be the pofſeſſton of the other, therefoze there 
ſhall be no Yoſletiio Fratris in this caſe 2 But if one had been the 
Guardian by cuſtom. oz the Leaſe had been made by Surren⸗ 
der, there the Siſter of the halt blood ſhould not inherit, and 
Mead (aid the Caſe of the Guardian had been adjudged, Moun- 
ſon agreed: And it was laid. that if a Copyhold doth deſcend 
to the Son, he is not a Copyholder befoze admittance, but he 
may take the pꝛoſitg, and puniſh a Treſpaſs bekoze admittance, 


CIV. Paſc. 19 Eliz. In the Common Pleas. 


A Parſon let his Rectozy foz thꝛee years, and covenanted, 
J that the Leſſee ſhall have and enjoy it during the laid term, 
without expulſion,oz any thing done oz to be done by the Leſſoz, 
and is alſo bound in an Obligation to the Leſſee to perfoꝛm the 
ſaid Cobenant, Afterwards foz not reading of the Articles he 
was depꝛived ipſo facto, by the Statute of 13 tliz, The Patron 


pꝛe⸗ 


A. 2g and Cottous d J Scot and $ cot | 
Caſe, Caſe. 


p2eſented another, who being inducted ouſted the Leſſee ; where⸗ 
foze an Action Was bzought upon the Obligation, It was the 
Dpinton of all the Juſtices, That this matter is not any cauſe 
of Action; foꝛ the Leſſee Was not ouftedby any Act done by the 
Leſſoz, but rather foz Non feaſans; andſo out of the compaſs of 
the Covenant afozeſatd ; as if a man be bound that he ſhall not 
do any waſte, permiſſive waſte is not within the danger of it, 


Paſc. 26 Eliz. In the Common Pleas. 


. 


CV. Aing and Cottons Caſe. - 


N Ejctione firmæ, the Caſe Wag: Leſſee fo yeats, the Ke⸗ 
mainder foz life, the Remainder in Tail to Leſſee foz years, 
Leſſee foz years made a Feoffment in Fee with warranty, and 
dyed, he in the Remainder foz life dyed, the Iſſue in Cail en⸗ 
tred, and made a Leaſe to the Plaintiff, Jt was clearly reſol- 
ved by the Court in this Caſe, That the entry of the Iſſue in 


Tail was lawful, notwithſtanding that the diſſeiſin Was dane geable. 


to another Eſtate than that which was to be bound by the War⸗ 
_ ſcil. the Eſtate i02 life, Vide 50 E. 3. 12 & 13,46 E. 3. 6. 
It Z. Gaàrr. 2 8. 


Paſc. 26 Eliz. In the Common Pleas. 


CVI. Scot and Scots Caſe. 


- 


mas Scot : I homas Scot tum” tuir ad reipondend. Bartu. Scot quod 
reddat ei rationabilem computum ſuum de tempore quo fuit recep- 
tor denariorum, & c. And declared quod cum the ſaid Thomas Scop 
uit receptor denariorum, &c. & recepiſſet, ſo much by the hands 
of ſuch a one, &c. Cumque idem Thomas habui et & recepittet 
diverſa bona. and ſbewed what, ad merchandizand. &c. Exception 
Was taken to the Declaration, becaufe the Writ and Declara⸗ 
tion is general againſt the Defendant as Receiver, whereas foz 
ſuch goods as the Defendant had received ad merchandizand. he 
ought to have been charged as Bapliff, Quod Curia concetlit, 
Vide Book Entries 19. 46 E. 3. 9. and afterwards the Detendant 
traverſed ſeverally both the Charges, whereupon ſeveral Iſſues 
Were joyned and both found foz the Plaintiff; And as to the 
monies. with the Receipt of which he was charged as Recet= 
ber, the Plaintiſt had Judgment; and as to the others, which 


Artholomew Scot bzought a Writ of Accompt againſt Tho- Accompt. 


he received ad Merchandizandum, the TUrit abated, And it was +;;.;. 


laid by the Court, That the Writ ſhould have abated in the 
whole. unleſs the ſeveral Yſſaes had helped the matter, becauſe 
the Plainttff might habe had an Action fog part in other man⸗ 
ner, Vide 9 H. 7. 4. by Brian. 50 
17 EZ. 


Morgan and Coxes : Fackſon and Darcys Stroads 
Caſe. Caſe. Caſe. 


17 Eliz. In the Star-Chamber. 
CVII. Morgan and Coxes Cale. 


Organ exhibited a Bill of Perjury in the Star · Chamber, a- 
M gainſt one Co ſetting fozth,that Whereas he was bound 
to his good behaviour by Kecogntzance acknowledged in the 
Rings each, and he in diſcharge of the ſaid Recognizance had 
obtained a Writ De Fama & geiiv, to enquire of his Converſa- 
tion, and therekoze at the Seſſions in the County of Devon. 
where the ſaid Morgan was dwelling, the grand Jury charged 
With the laid Matter the ſaid Cox gave Evidence to the ſatd 
grand Jury in maintenance and continuance of the faid Kecog=- 
nizance, and upon the Evidence given by Cox the ſaid Bill was 
conceived, Jt Was moved by the Counſel of the Defendant , 
That that Bill upon the matter did not iye, foz that the Evi⸗ 
' dence in the Bill foz the Perjury was given foz the Queen in 
maintenance of the Kecognizaice, and that to the grand Jury 
Which was charged foꝛ the Queen: But as to that it was ſaid, 
by the Loꝛd Chancelloz and both the Chief Juſtices, that the 
Brief de Fama CUITIE De fama & geſtu, is an eſpecial TUrit at the Suit of the 
gelt. Party, and not of the Queen, and the Court cannot deny it to 
him who asketh it; and the grand Jury, ag to that matter, ſball 
be accounted a ſpectal Jury. &c. 


Mich. 16 Eliz In the Common Pleas. 


CVIII. Fackſen and Darcys Caſe. 


Tai! barred by 1 Na Mit of Partition bet Wixt Jackſon and Darcy, the Caſe Wag, 


a Fine. 
3 Leon, 57. 


Tenant in Tail, the Remainder to the Ring, levied a Fine, 
had zſſue and dyed. it was adjudged that the Iſſue Was barred, 
and yet the Keinainder to the Queen was not Diſcontinued; fog 
by the Fine an Eſtate in Fee-ſimple determinable upon the E⸗ 
{tate in Tail, palled to the Conuſee, 


Trin. 17 Eliz. In the Common Pleas. 
CIX. Stroads Cafe. 


Tenure: N aReplevin, the Caſe Was, Lands holden of a Subject came 
4 to the poſleſſion ot the King by the Statute of 1 E. 6. of 
Chauntries, The King granted the Lands over unto another: 
it Was holden in this Cale that the Patentee ſbould hold of the 
King accozding to his Patent, and not of the ancient Lozd ; 
but the Patentee ſbould pay the rent, by Which the ſaid 
Land was befozc holden, as a Rent⸗ſeck diſtrainable of Com- 

mon 


K emp and Windſors , | 
Caſe. 5 


— 
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—— 


mon right to the Loꝛd and his Hetrs, of whom the Land was 
befoze holden, 


CX. Mich. 19 Eliz. In the Common Pleas. 


A Selzed of Lands in Fee deviſed them to his n9ife fox 
life, and after her deceaſe,ſbe to give the ſame to whom ſhe 


will : He had Iſſue two daughters and died; the wife granted pe ite. 


the Reverſion to a Stranger and committed waſte, andthe two n 121 


daughters bꝛought an Action ot Waſte. In this Cate it was 
holden, that by that Deviſe the Wife had but an Eſtate foz 
life. but ſhe had alſo an authoꝛity of giving the Reverſton by her 
Ui to whom lbe pleaſed; and ſuch a Gzantee ſhall be in by A. 
and his Will; foz 4. hath given expꝛelly to his Wife foz life, and 
therefoze by Jmplication ſbe ſball not have any further Eftate : 
But if an expzeſs Eſtate had not been appointed to the wife; by 
the other wozds an Eſtate in Fee ſbould have paſſed, 


Mich. 1 Eliz, In the Common Pleas. 


CXI. Sir Thomas Kemp and Windſors Caſe, 


CIT Thomas Kemp Was outlawed at the Suit of one Windſor, 
who had againſt him four Capias utlagar,, and none of them 
were ſerved,andafterwards he ſued out a fifth Capias : It wag 
moved by Mead, that the ſaid Sir 1 homas keepeth open Houſe , 
and yet the Shertff had not ſerved the Caplas. Dyer. The She⸗ 
riff may juſtiſie to bzeak the Houſe to take his body, and ſeize 
his Goods foꝛ the Queen, koz this Pzoceſs is in Law at the 
Suit of the Queen; but contrary where the Pzoceſs is ſued at 
the Suit of a Subject: and the Juſtices commanded Ford 
Pzothonotary to make a ſpecial Capias foz Body and Goods ; 
and a pain in the u22it of 100 l. upon the Sheriff to execute the 
Writ accozdingly, 


CXII. Mich. 19 Eliz. In the Common Pleas. - 


Dis Caſe was moved by Anderſon Serjeantat Law, if in Improvement 


caſe of Common appurtenafit by Pzeſcription without 


number, the Lo2d of the waſte might impꝛobe, fox it is not ad⸗ 
meaſurable . therefoze not impꝛobeable, toꝛ the Common being 
without number, the ſufficieney cannot be pꝛobed. Dyer and 
Manwood Juſtices, although it be Without number. yet it may be 
reduced to à certainty being by Pzeſcription ; as the number of 
the Cattei, and the beſt and moſt ſubſtantial Tenant of the ſaid 
Tenement at any time Within time of memozy had kept upon the 
ſaid waite, and then the Plaintiff the Lozd might impzove lea⸗ 
ving lufficient, accoꝛding to ſuch Rate, 1 
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; The Earl of Derbys 
Caſe d 8 


bh. * 


Debt not a- 


the Wife. 


Indictments. 


gainſt the Huſ- 
band upon a 


Contract by and it appeared upon the Evidence, that the Counteſs during 


Mich. 19 Eliz. In the Common Pleas. 
XIII. The Earl of Derbys Caſe. 


Ebt by a Merchant of London againſt the Earl of Derby 
and his Wife, and declared upon a Contract foz Silks, 


the Coverture had bought of the Plaintiff certain Silks fox her 
own wearing; and foz the mony, Which the Counteſs agreed 
ts pay faʒ the ſame, the Action Was bzought. It was the O⸗ 
piniou of Dyer, Manwood, and Mounion, that the contract by 
the ie during the Coverture,ſhould not bind the husband; 


but admit that the Þusband ſhould be bound pet this Action is 


not Well bzought againſt the (Mike, foz ſhe ought not to be men⸗ 


tioned in the Crit, 


CXIV. Mich. 19 Eliz. Ta the .Kings Bench. 


O was indicted in the Country , becauſe he commanded 

J. S. to take up a Bꝛidge, being in Regia via, leading from 
ſach a 'Cown to ſuch aTown ; and alſo the laid J. S. Was in⸗ 
Dicted foz executing the commandof che other: Exception was 
taken to the firſt Andictment, becauſe no place of the command⸗ 
ment is alledged in the Jndictment, and toz that cauſe the Jn- 
dietment Was taken inſufficient, although Dr, Flowuen ſtrong⸗ 
ly inſiſted upon the contrary, as in Treſpaſs the Defendant 
juſtifieg by the commandment of . the ſame ts good Without 
any place of the commandment, foz in the firſt Cale the com⸗ 
mandment is traverſable, but contrary put by Mr. Plowden, 
Vide 3 H. 7. 11. Markenfields Caſe, Another Exception was 
taken to the Indictment , becauſe it is not there alledged, 
that the Bꝛidge Was a common Bzidge. but becauſe there was 
other wozds in the Indictment Which ſupplyed the ſame, ſcil. in 
via Regia, the Indictment was holden good enough, 


CXV. 19 Eliz. In the Common Pleas. 


N a wait ot Partition between Tenants in common upon the 
Statute. of 20 Acres of Land;the Defendant as to part, ſcil. 

10 Acres,pleaded Non tenet pro indiviſo,and a$ to the reſidue con⸗ 
keſſed the Partition; and by Vanwood. and Ford chief Pꝛothono⸗ 
tary, the confeſſion ought to be in the beginning of the Plea, 
and Non tenet pro indivito, in the ſecond place lat. ſo as that part 
of the Plea which agrees with the Demand, ought to pzeceed 
the part which denies demand: And the truth ofthe Caſe was, 


that the Pefendant had but 10 Acres in all, and of them wy 
| 0 


1 Brown and Fulsbyes | 4 1 : 


Cale, ( Caſe. 


ole ſetzed, Manwood, Tf pour Caſe be ſuch vou ma | 
plead to the Whole Non tenet pro indiviſo. by y (afely 


20 Eliz. In the Common Pleas: 


CXVI. Duffams Caſe. 


Man made a Leate by Deed indented foz 20 years to begin 
I after the expiration of afozmer Leaſe thereof made to one 
Duffam, in an Action bzought by the ſecond Leſſee againſt the 
Leſſoz; the Leſſoz ſaid there Was no ſuch Duffam in rerum natu- 
ra ab the time of the ſuppoſed Leaſe made to Duffam. It was ſaid | 
that ſuch a lea did noc lye foz the Leſſoz, foꝛ he is eſtopped to Eſfopec! 
ſap againſt the Jadenture.that no ſuch Duffam Was, &c. And al⸗ 
ſo, if no ſuch perſon was, then the firſt Leaſe was void and the 
ſecond Leaſe ſhould begin pzeſently. Which Mounſon and an- 
wood conceſſerunt And Manwood ſaid that the Defendant ſhould 
be eſtopped by the recttal of the firſt Leaſe , to ſay that no ſuch 
Du#fam Was; and although that the common ground is that a 
recital is not any eſtoppel, vet where the recital is not mat*rt= 
al, as it is here. foꝛ the ſecond Leaſe is to be begun upon the 
expiration of the Leaſe recited, there is an eſtoppel, Recital. 


Trin. 29 Elix. In the Common Pleas. 
CXVII. Brown and Fulsbyes Caſe. 


Ul Pon the Statute of 5 Eliz. of Uſury, the Caſe was this, St.; Elz. 
A. bozrowed of B 80 l. and Was bound in an Obligation dr. 
to pay to him · 90 l. at the endof the year: It was the Opinion 

of the Juſtices, that although the 901. was tendzed, and B the 
Lender did tell the ſame. yet if he take and except but of 80 |. 

it is not Uſury within the Statute to make a treble fozfeiture; 


but yet in that Caſe the Obligation it ſelf is void. 
CXVIII. rin. 29 Eliz. In the Exchequer, 
N in the Cale of the Tenants of Owning and Northma- 
ſton. It Was holden by Manwood Chief Baron, That he 
who hath veſturam terræ cannot dig the Land, And Gent Baron 
ſaid. where many have Lot⸗Meadow to be divided every year by 
lot, who ſhall have the Gꝛals of ſuch an Acre, and who of ſuch an 
Acre, dc. and lo change every year accozding to Lots.they have 
not any Freehold therein, but only Veſturam terræ. 


G 2 CXIX. 
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Sir Walter Wallers Jae and Prats 
Caſe. 5 3 


3 Leon. 259. 
Execution. 
2 Leon. 77. 


Diſcontinu- 
ance of Suit. 


rin. 32 Eliz. In the Exchequer, 
CXIX. Sir Walter Wallers Caſe. 


N the Caſe of Sir Walter Waller, it Was mobed, if one hath 

Judgment in Debt, and thereupon Within the year and day 
ſueth a Capias ad ſatisfaciend. although he Doth not pꝛoſecute the 
ſame in two oꝛ thꝛee years, yet when he plealeth he may pzoceed 
upon it, and ſhall not be put to a Scire tacias, and of that Opini⸗ 
on was Philips. Manwoua Chief Baron, F agree. that if one 
hath ſued a TUrit of Execution.andthe ſame be continued two oz 


thzee years by Vicecomes non nutitbreve, yet the Plaintiſt may 


pꝛoceed upon it, and ſball not be put to a Scire facias. But if ſuch 
CUrit be ſued fozth, but not continued, but Diſcontinued foz a 
year anda day, he ſhall be put to a cire facias, fo; it is the neg- 
ligence of the Plaintiff not tocontinue it, which within the year 
and day he might do Without D2der of the Court; but not after 
the year by any ©2der of the Court. 


32 Elix. In the Exchequer Chamber. 
C(CXX. Ruſſel and Prats Caſe. 


RA. ag Executoꝛ of Ruſſel bzought an action upon the Caſe 
againſt Prat and his Wife, of Trover and Converſlon of 
Goods and 700 l. in money. and declared that the Teſtatoz wag 
poſleſſed ot theſe Goods. 5 Feb. 1 Eliz. at which day they came 
to the hands of the Defendant dum ipſa ſola fuit, and convert»d 
them, &c. and Licer the Wife dum ſola uit was required. and the 
ſaid Prat and ſhe after their marriage, to deliver them, pet they 
not only refuſed fo todo, but knowing the ſaid Goods and Po- 
ney de jure to belong to the 'Teſtatoz in his life, and to his Ex⸗ 
ecutos after his death machinantes ;pium inde call:de decipere & 
defraudare, the (aid Mife dum ipſa ſola tuit convertedthem to her 
uſe the ſaid 5 day of February. And Erroz was aſſigned in the 
Declaration. becauſe it is not alledged there, whether the ſaid 
converſion Was in the Life of the Ceſtatoz, oz after his death, 
foz that ought to be ſbewed certainly; foꝛ if it was in the life 
of the Teltatoz, then it was not puniſhable by the Common 
Law oz Statute Laſo, and the converſion is the pꝛincipal 
point of the action. This action is perſonal & moritur cum 
periona . fox it is grounded upon a perfonal wong, and ariſ⸗ 
eth upon a diſceit and wꝛong, and ff there was no converſi⸗ 
on, then an Action of Detinue ſhould Iye 7 E. 3. Replevin by 
Executozs of Goods taken in the time of the Teſtatoz Fitz. 
Exec. 100. And if Wag ſaid that this Action. here doth not 
lye upon the Statute of 4 E. 3- which gives to Executoꝛs an 
Action 


2 * * — -» 
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Ruſſel and P * 
Caſe. 8 


Action of Treſpaſs De bonis aſportatis in vita Teſtatoris, foz the | 


ſatd Statute gives remedp in Caſes. where there Was no re⸗ 
medy bekoze . but here the Plaintiff might have Detinue. 
And in our Caſe it appeareth not Whether the Converſian was 
in the like of the Teſtatoz, oz after his death, therefoze foz the 
uncertainty it is not good. Aifo here is a repugnance in the 
Declaration, cul. Sciences the ſatd Goods de jure pertinere to 
the Teſtatoꝛ, in his life, and after his death to his Execu⸗ 
to28, & machinanics ipium inde decipere & defraudare, the ſaid 
wife dum ipia ſola ivit, converted them to her ule, which can⸗ 
not be, &c, Popham Attoznep General contrary, And he a= 
greed, that the Executoꝛ ſhould not have an accompt againſt one 
who Was accomptable to the Teſtatoꝛ, becauſe the pꝛibity was 
gone, But it hath been granted on the other ſide. that here 


upon the matter Detinue lieth , and if, &c. then alſo this 


Action lteth, fo2 this is the nature of it. Ik the CTeſtatoz 
lends a Hozſe to a ſpecial purpoſe. ci. to ride to ſuch a place, 
and the party rideth further, and the Teſtatoꝛ dpeth, the 
Executoz may have Detinue, 02 this Action, be the Converſi⸗ 
on in the life , o2 after the death of the Teſtatoz and yet the 
damages recovered. foz the Goods converted {hall be aſſets, 
Two Joyntenants poſſeſſed of Goods, loſe them and they 
come to A. by Trover, who converts them to his uſe, be it 
in life, oz after the death of one of them, is all one. ander- 
lon, The Converſion may be well intended after the death; 
and as to the Exception foz the Repugnancy, it was ſaid by 
the Juſtices. that the Wozds '-cicnt<-, &. are but furpluſage, 
and not traverſabie, * + It J deliver Goods to a Catri⸗ 
er, being in a Cheſt, and he bzeaks it aud takes them out. in 
that Cale Creſpals lieth vi & acmis, notwithſtanding the de⸗ 
livery, rcerſon, prad cta tamen; 1. e. Non obſtante, that the 
Teſtatoꝛ was dead, did not redeliver them, &c. Which pꝛoveg 
that the Teſtatoz Was dead: erm, prædicta tamen, refers 
to the Non dehoeravit, not to the Converſion, Cook , J find 
pour Goods and uſe them. the ſame is a Converſion :; and in 
the Cale of Knig it againſt + inchcomb, it wag Holden that a 
Converſion is traverſable, therefoze it ought to be certainly 
alledged: and in our Caſe the Executoꝛ might have detinue oz 
Trcfpaſs foz the perſonal Wong: Where the thing it ſetf 


tettain is to be recovered, there the Execuioz is ſure to have 


an Action, as Detmue, UXeplevin, &c. but Where damages 
only, oz things uncertain, there the Executoꝛs ſball not have 
Action: and that difference was in a manner agreed by all, 
Anderi.n, There it is ſaid, That upon the Atiumpii of the 
Teſtatoz, the Executoz ſball have an Action upon the Caſe, 
tie reaſon is becauſe the duty upon the Allumplit is certain: 
and the Statute of 4 E. 3. ſhall not be taken by Equity: foz 


by the laid Statute , the Executoz of an Cxecutoz _ — 
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rin. 32 
Eliz. : 


Attaint. 


Debt: 


have an Action befoze the Statute of 25 E. 3. Alſo there is not 
any Wong, toz then noritur cum Perſona : If one finds my 
Goods, aud denies the having of them, the ſame is not Trel⸗ 
paſs, Periam. This Caſe is not Within the Statuteof 4 E. z. 


foz the Statute is to be intended, Where Goods are taken vi 


& arne, and if it be at all within the Statute, it muſt be With⸗ 
in the Equity of it. Manwood, Where one takes my Hoꝛſe 
and dies, J {hall not charge his Executoꝛ and that is our Caſe, 
At another day ſome heid, That the Action did not lye againſt 
Executozs, therefoze not foz Trecutozs: And Executozs of 
Executozs ſball not be charged with a Devaltavic made by the 
firſt Executoꝛs. Manwood, The Execu'o2 of the Gaoler ſhall 
not be charged inan ©ſcape, Aadcrion, It is not within the 
Equity of the Statuteof 4 E. 3. Cook, A Smith picks my 
Moꝛſe, my Executoꝛs ſhall not have an Action foz it. Anderſon, 
If one takes my Goods, J ſball have Vetinue fog it, therefoze 
this Action. Cook. Ik one take my Goods he is a Treſpaſſer, 
and J (hall have Detinue, fog that affirms a pꝛoperty. Man wood, 
It my Goods be taken from me, J cannot give them to a ſtrays 
ger, but it my Goods come to another by Lrover, J may give 
them over to another. 


C XXI. Trin. 32 Eliz. In the Exchequer. 


T was holden by all the Barons, That where the Queen is 
J ſole Party againſt the Subject, and the Jury ſind foz the 
Queen, no Attaint lyerh ; contrary where the Suit is Tam pro 
Domina Regina, quam pro ſeipſo. 


CXXII. rin. 32 Elia. In the Exchequer. 


17 Bent⸗coꝛn be reſerbed upon a Leale foz years, and it is be⸗ 
hind foz two 02 thꝛee pears, the Leſſoꝝ may have Debt foz the 
Coꝛn and ſhall declare of ſo much Coꝛn, and it ſball be in the De- 
tinet, but pet he ſball not have Judgment to have Coꝛn, but fo 
much mony as the Cozn Was wozth, every ſeveral year being ac⸗ 
compted, (lark Baron doubted if he ſball recover the pꝛice of the 
Cozn. as it Was at the time when it Was payable, oz it was 
at the time ok the Action bzought, Manwood, 4 he Law is 
clear, that the Leſſee ſhall pay accoꝛding to the pꝛice it was at 
the time of the payment and deltvery limitedby the Leaſe. Clark 
ſaid, A is bound to pay and deliver to the Obligee 10 Bulhelg 
of Wheat, and no place is appointed where the payment ſball 
be made, the Obligoꝛ is not bound to ſeek the Obligee in what 
place ſoever as it is in Cale of payment of mony, foz that the 
r therefoze ſhall excuſe him, Which Man wood 
granted, 


CXXIII. 


| Prowſes | Ropers 
Cale. $3 Caſe. 


1 


CXXIII. Trin. 27 Eljz, In the Exchequer. 


NOte, Jt was holden by the Barons, that foꝛ F ines fox alie⸗ 
nation Without licence not only the Land aliened, but the 
other Lands of the Alienoz ſball be chargeable, 


Mich. 30 Eliz. In the Exchequer, 
CXXIV. Prowſes Caſe. 


JE was holden in the Caſe of one Prowſe by Egerton Solici⸗ Tyrhes. 
toz, upon the Statute of 31 +. 8. Where an Abbot had a 

Kectozy impꝛopziate, and alſo land Within the ſame Pariſb. 
#c, and ſo paid no Tythes, becauſe he could not pay them fo 
himſelf. and foz no other cauſe was diſcharged ; and after the 
Diſſolution, the Kectozyts granted to one, and the Land to 
another, that in ſuch Caſe the King noꝛ his Patentees ſbould 
not be diſcharged of Tythes, foz the Lands Were not dif= 
charged in Right; but if the Lands in the hands ok the Ab⸗ 
bot Were diſcharged in Right as by compoſition oz iawtful 
means , there the King and his Patentee ſhould be diſcharged 
from payment of Tythes, And it was ſaid by Burliegh J. oz 
Trealurer, that if the Compoſſtion oz Cuſtom was that the Ab⸗ 
bot and his Ducceſſozs ſhouid be diſcharged Without extending 
to Farmozs 92 Leſlees . if the Abbot made a Leaſe, and the 
Leſſee paid Cythes, as he ought; and after the Leverſion 
cometh to the King. the Leſſee would pay Tythes during his 
Leaſe, but after the «eaſe determined the King and his 
Patentee ſhould not pay, but ſbouid be diſcharged by the ſaid 
Statute ; and lald, the like matter Was in the Chancery. 21:0. 
30 Eliz. The Abbot of Tewkesbury Having the Kiectozy impꝛo⸗ 
pꝛiate of 7 ewiesbury, 11 H. 7. purchaſed Lands Within the 


ſaid Pariſb to him and his Succeſlozs, after the diſſolution |, dhe 
the King granted to G. the Rectozy, and to W. the Lands 3 and charge oc 
if W. ſhould pay Tythes, Was referred to Manwood and Pe- Fyth-s. 


_ > who gave their Reſolution, that Tythes were pay⸗ 
e. | 


Trin. 3o Eliz, In the Kings Bench. 
CXXV. Ropers Cale. 


Oper was robbed by Smith, and: within a week after the 

\ Robbery. he pzeferred an Jndictment againſt him, and 
within a month after the Robbery, he ſued an Appeal againſt 
Smith, and pzolecuted it until he Was out-lawed, aud there⸗ 
upon Cook moved to have Keftitution , and they of the 2 
ce 


— 
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Piers and Laverſuches 
Caſe. 5 


OY TY 


— 


Reſtitution. 


Freſh Suit. 


Dffice. ſaid that the Freſb-ſuit Was not enquired, foz upon an 
Appeal one ſhall not have Keſtitution without Freſh-ſuit,Cook, 
The Books are, if the Defendant in the Appeal of Kobbery be 
attainted by Uerditt, the Freſb-ſait ſhall be enquired of : But 
here he was attainted by Outlary.and not byUerdict,and ſothe 
Freſh-ſuit could not be enquired of; and here the Jndictmentis 
within a week, and the Appeal Within a month after the Kob= 
bery, is aFreſh-ſuit, Wray Chief Juſtice, In our Law he is 
to purſue the Felon froin Town to Town; but the ſuing of the 
Appeal is no Freſh-ſait,vid- 21 F. 4.16.Reftitution grounded up= 
on Dutlawzy, and appeal ot Robbery without Freſb-ſutt enqui⸗ 
red of 1 H. 4. 5. ik he confeſs the Felony, and ſo is 2 R. 3. 13. 


Trin, 30 Eliz. In the K.ngs Bench. 
CXXVI Piers and Leverſuches Cale. 


= Ejectione firmz by Pers againf&Leverſuch,Jt was found by 
Uerdict that one Rol ert Leverſuch. Gzandfather of the De- 
kendant, wag {Tenant in Tail of the Land whereof, #c, and 
made Leaſe foz years to Purn, who aſſigned it over to Piers the 
Plaintiffs Father, Robert Levertuch died, W. His Son centred 
upon biero. whore-entred; W. demiled the Lands Without other 
words to P. foꝛ life, the remainder to Joan His wile foz life, the 
remainder to the Son of b. fox life, With warranty, and made 
a Letter of Attozney to re-enter and deliver ſeiſin accozdingly. 
P. Died befoze that the Livery Was executed, and afterwards 
the Attoznep made Livery to Joan, W. died, Edward his Son 
and Heir entred upon his Wike, tbe re-entred and let the Land 
to the Plaintiff, who upon an Duſter bzought the Action, Heal 
Serjeant, hen . entred upon W. Leverſuch. the Iſſue in Tail, 
he Was a Dilletſoz, and by his death the Land deſcending to 
his Heir, the entry was taken away of W. Leverſuch. Cook 
contrary. P. by his entry was not a Diſſeiſoz, but at the Elec- 
tion of / foz When P. accepted ſuch a Deed of W. it appeared 
that his intent was not to enter as a Dilleiſoz ; and it is not 
found that the ſaid P. had any Son and Heir at the time of his 
death, and if not, then no deſcent, and there is not any diſſeiſin 
found that P. expulit Leverſuch out of the Land, and Judgment 
was given againſt the Plaintiff, Ind Cook cited a Caſe which 
was adjudged in the Common Pleas ; it wag Skipwiths Caſe, 
Gzandfather Tenant in Tail, Father, and Son, the Gꝛand⸗ 
father died, the Father entred and paid the rent to the Leſſoz , 
and died in poſſeſſion, and it was adjudged the ſame wag not 
any deſcent, foz the paying of the rent explained by what title 
— and ſo ſhall not be a Diſleiſoz, but at the Election of 
n * 


rin. 


Peyhalls * Canons and Osborns 
Caſe. Caſe. Caſe. 
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Trin. 33 Eli. In the Kings Bench. 
| CXXVIL Penhalls Caſe. 
Da was indicted upon the Statuteof 5 E.6. foz dzawing 


his Dagger in the Church againſt J. S. without ſaying , 


that he dzelw it With intent to ſtrike the Party, and foz that 
cauſe the Jndictment was Holden void. as to the Statute; 
It Was moved, if it ſhould not bee a good Indictment foz the 
Aſſault, ſo as he ſhould be fined foz the lame: By Sands Clerk 
of the Crown, and the Whole Court, the Indictment is void 
in all; foꝛ the concluſion of the Jndictment is contra formam 
Statuti, and then the Jury cannot enquire at the Common 


aw, 
Trin. 33 Elix. In the. Kings Bench. 
CXXVIII, Weſbbourns Caſe. 


Eſhbourn and W Indicted upon the Statute of 

8 H. 6. and exception was taken to it. becauſe in the 
Margent was Witten Mudleitex, and in the Judictment they 
both were named of London. and afterwards in the pꝛo⸗ 
ceedings the wozds are, That N einbourn and ron entred in 


ſuch manner in Com. prædict. and that is incertain What Countx 


is intended, Middleſex og London; but the Exception Was not al⸗ 
lowed, foꝛ London befoze is not expzeſſed to be accounted , but 
only implyed, Another Exception was, becauſe they had not a⸗ 
ny audition; but it was not allowed, foz it appeared to the 
Court, Andafter it was moved upon the Statute of 31 Eliz. 
cap. : that no Reſtitution upon ſuch Indictment ſhould be 
granted. if he party indeed had had the Occupation, oꝛ had been 
tn quiet poſſeſſion foꝛ thꝛee years next befoze the day of the In⸗ 
dictment, and in the Caſe at Bar the Paſter hath been in pol⸗ 
ſeſſion by thzee pears, but the Parties indicted being his Ser⸗ 
vants. had been with him but foz one year ; it was thereby hol⸗ 
den by the Court, that upon the matter Reſtitution ſhould not be 
granted, foz the poſſeſſion of the Yaſter in this Caſe, takes a= 
way all Keſtitutton, and that by the Statute, 


Mich. 32 Elix In the Common Pleas. 
CXXIX. Canons and Osborns Caſe. 


A Seized of a Rent in Fee,granted the ſame by Fine to 3. 
to the uſe of C. Jt Was moved to whom the Ter⸗tenant 
ſbould attozn, And by Walmeſly, — » and n= 


ö 
11 
x. * 


2 i. 
— a n 4 


| 50 Thetford and Need 
Caſe. 
there needs not any Attoꝛnment tothe Conuſee, becauſe all the 
Attomment. xight of the Kent is out of the Conuſoz.and transferred to Ce- 
ſtuy que ute inſtantly : And Walmeſly cited this Caſe to have 
been lately adjudged, A Keverſton in Fee upon a Leaſe foꝛ years 
Was granted by Fine to A. to the uſe of B. B. without Attozn= 
ment bzought an Action of Taſte, and it was adjudged that 
the Action did well lye. 


r — 


CXXX. Mich. 32 Eliz. In the Common Pleas. 


| A Leaſe fog years ig made by Deed Indented rendzing 

Rent and the Leſſoz covenants that the Leſſee paying his 
Kent (ball enjoy the Land demiſed foz the whole term, the Leſſee 
Did not pay the Rent, and afterwards is ejected by a Title 
peramount: By Walmeſl\ and Windham Juſtices, that the Co⸗ 
v:nant is conditional, and that the Leſſee ſhould not have ad⸗ 
vantage ok it. if he did not perfozm the Condition, Which is 
created by this wozd (paying.) Periam Juſtice, was ſtrongly 
to the contrary, viz. that the woßd (paying) did not create a 
Condition, : 


Mich. 32 Eliz. In the Common Pleas. 
CXXXI. Thetford and 7, hetfords Caſe. 


18 Caſe Was an Action of Debt fo2 Rent reſełved upon 
a Leaſe foz vears; the Plaintiſt᷑ declared that Land Wag 
Leaſs0 given to A. and B. his Wife, and the Þefrs of their Bodies, 
1 that he and his (Mile leaſed foz years to the Defendant , 
Feme, —And that the Donees were dead, and that the Plaintiff ag Yeir, 

gc. foz Rent behind, ac. And upon Non dimiſerunt, the Jury 

found, that the Hus band and Wife dimiſerunt by Jndenture , 

and that after the Hugband died, and the Wife entred and with⸗ 
Agreement. in the term died: Now upon this matter, Anderſon Juſtice, 
Dilagreement. gnteived clearly that the Jury have found fo2 the Defendant , 
{ci}. Non dimiſerunt, foz it is nowno Leaſe ab initio , becauſe the 
j9laintiff Hath not declared upon a Deed» and allo the (Wife by 
her diſagreement to it. and Octupation of the Land after the 
_ - herDugband,had made it to be theLeaſe of her Pul⸗ 
and only. | 


* 


98 Acton and Pztchers » Cartiſes 5 Scots * — — the Hun- a 51 
Caſe. S Caſe. ie. dred of, &c. Cale. 


rin. 31 Elix. In the Common Pleas, 
CXXXII. Acton and Pitchers Cale. 


1 N a Trit of ſecond Deliverance by Acton againſt Pitcher. Leaſes within 
It was moved.if a Leaſe made by a Pzebendary were withz 3* * 

in the Statute of 32 H. 8. cap. 28. becauſe the ſaid Statute 

ſpeaks of men ſeized in the right of their Churches and a Pꝛe⸗ 

bendary is ſeized in right of his Pꝛebend, and not in right 

of che Church: But it is the Opinion of the whole Court that 

he Was within the Equity of the Statute. 


rin. 32 Eliz. In the Common Pleas. 


CXxXXIII. Curtiſes Caſe, 


1 Na Writ of Erroz it was holden in the Common Pleas, that Amendment. 
if a CUrit of Erroz be bzought and delivered to the Chief 
Juſtice de Communi Banco, and allowed by him under his hand; 
that afterwards the Reroꝛd cannot be amended by Pꝛothono⸗ 
tary, Attoznep, oꝛ Clerk of the Court, although that no Rez 
_ — — upon the Noll, upon Which the Writ of Erroꝛz is 
20Ugyr, 
. Mich. 3 1 Eliz. In the Common Pleas. 


a CXXXIV. - Scots Caſe. 


Cot bzought a Formedon againſt 4. who made default after .. 
default, and now came B. and ſurmiſed to the Court that C ander 133; 

was ſetzed of the Land in Demand and gave the ſame to A. in 

Tail, the remainder to the ſaid s in Fee . and pꝛayed to be re⸗ 

ceived; and afterwards the Court, upon advice, ouſted him of 

the Keſceit, 


28 Eliz. In the Common Pleas. 


CXXXV. Terrets and the Hundred of &c. Caſe. 


FP? an Action upon the Statute of Huy and Cry againſt the a&ion upon 
pundꝛed ol. ac. the Defendants pleaded Not Guilty: And in ad cn. 

Evidence the Plaintiff to pzove that he Was robbed, offered to 

the Jury his Dath in verifying his Declaration, Which Ancerion 

and Per:am utterly refuſed to accept of; but Windham Juſtice 

affirmed, that ſuch an Oath had been accepted of in the Caſeof 

one Harrington, where the Plaintiff could not have other Cvt- oats, 
dente to pꝛobe the Cauſe tn reſpect of ſecreſie; foz thoſe who 


have occaſion to travel about their occaſions, would not acquaint 
D 2 another 


Tmonſend and Paſtors N Bulwer and Smiths 
Caſe. Caſc. 


another, What monies oz other things, Which they have in their 
journey: and we ſee that the Law doth admit of the Dath of 
the Party in his own cauſe where the Dath ſhall make an end 
of the cauſe.as in Debt, where the Defendant wageth his Law, 
Periam, That's an ancient Law; but We will not make new 
Pꝛelſidents, foz if ſuch an Dath be accepted ot us in this caſe, 
by the ſame reaſon tn all cauſes Where is ſecrecy and no external 
pꝛoot, whereupon Would follow great tnconvenience ; and al⸗ 
though ſuch an Dath hath been accepted of and allowed here, vet 
the lame doth not move us, and We do not ſee any reaſon to mul⸗ 
tiply ſuch Pꝛelidentg. The Declaration is, that the Plaintiff 
was robbed of 10 l. de Denariis ipſius querentis, and upon the Evi⸗ 
Dence it appeareth that the Plaintift Was Receivoꝛ of the Lady 
Rich, and had received the ſaid mony foz the ule ot the ſaid La⸗ 
dy: And Exception was taken to the ſame by Shuttleworth, but 
it was not allowed of, foz the Plaintiff is accomptable to the 
Lady Rich foz the ſaid mony. And it Was agreed, that if he 
Which was robbed alter he had made Huy and Cry,doth not tur⸗ 
ther purſue the Felonsg, yet his ActionIyeth, 5 


a 
Mich. 26 Eliz. In the Kings Bench. 
CXXXVI. Tounſend and Paſtors Cale. 


Ote, It was holden in the Common Pleas by all the Juſtices 

in the Caſe between Townſend and Paſtor, two Copartce⸗ 
ners are in the uſe of a Banoz after the Statute of 1 R. 3. the 
one of them enters and makes a Feoffment in Fee ok the Whole 
Yano, that this Feolffment is not only of the moiety of the 
Mano, whereof ſhe might lawfully, and by the ſaid Statute 
make a Feoffment, but alſo of another moiety by diſleiſtn, 


Mich. 26 Eli. In the Kings Bench. 


CXXXVII. Bulwer and Smiths Caſe. 


Ulwer bzought an Action upon the Caſe againſt Smith , and 
declared, how that H. H. had recovered again the Plain⸗ 

tiff in the Common Pleas 20 I. and befoze Execution died, and 
that the Defendant knowing that, at D. in the County of Nor- 
folk, malirioſe & deceptive machinans, to Dutlaw the Plaintiff 
upon the ſaid Judgment in the nameof the ſaid H. H. &c. in per⸗ 
fozmance of his ſaid purpoſe, at W. in the County of Middleſex, 
took out a Capias ad ſatistaciend. in the name of the aid H. H. g⸗ 
gainſt the now Plaintiff upon the ſaid Judgment directed to 
the Sheriffof London, and Non eſt inventus being returned upon 
that, took out an Exigent, in the name of the ſaid H. H. Which 
Wꝛit by the pꝛocurement of the Defendant was retozned , — 
en 


Bulwer and Smiths 2 
Caſe. 3 


then the Plaintiff was Dutlawed, and afterwards the Defen⸗ 
dant in the name of the ſaid H. H. took out a Capias utlagatum gz 
gainſt the Plaintiff directed to the Sheriffof Norfolk; by fozce 
of which the Plaintiff was arreſted and impziſoned foz two 
months until he had gotten his Charter of Pardon, by reaſon of 
which Dutlawztes the Plaintiſt᷑ had foxfeited all his Goods and 
Chattels: and upon the ſaid Declaration, the Defendant did de⸗ 
mur in Law, and the pꝛincipal cauſe of the demurret was be⸗ 
cauſe that the Action might have been laid in Middlelex, where 
the ſwzong began, ſcil. the Capias ad ſatistaciend. the Outlaw foz 
this imagination at D. in the County of Norfolk, ſet fozth in the 
Declaration, cannot give to the Plaintiff this action: But if 
Divers conſpire in one County fox to indite one, and they put the 
ſane in Execution in another County. the Party aggrieved map 
lay his Action in which ok the ſaid two Counties he pleaſeth 
22 E. 4. 14. fog a Conſpiracy is moze notozious, than an imagi⸗ 
nation, imaginatio eſt unius, conſpiratio plurimorum: And in this 
Caſe the Deliverance of the Capias at D. in Norfolk ig but ac= 
ceſſary. and the ſuing of the Pꝛoceſs afozeſaid at Weſtminſter 
is the pꝛintipal: upon the part of che Plaintiſt it was ſaid that 
ſuch an action might be laid in the County, where the Plaintiff 
was wꝛonged and the Plaintiff is not tied to lay his Action in 
the County Where the oꝛiginal matter, Which was but convey= 
ance to the ſaid w2ong, Was done, A impꝛiſoned upon a Capias ad 
ſat s aciend. in Middleicx efcapes into Surrey, the Action upon the 
elcape ſball be laid in Surrey. Keteiner of a Servant in one 
County, Who departs in another County, the Maſter ſhall lay 
his Action in which of the ſaid Counties he Will 15 E. 4. 18,19. 
41 E 3. l. A GUrit of Diſceit Wag bzought in the County of York, 
and the Cale Wag that in a Præcipe quod reddat of Land, the Te⸗ 
nant ſbewed foꝛth a Pꝛotection at Weſtminſter, the Which was 
allowed foꝛ a year, and within the year the Tenant ſtayed in 
the County of York upon his own occaſtons, the ſaid TUrit of 
Dilſceit was holden to be well laid, foz there the Wzong began, 

notwithſtanding that the Oꝛiginal: i e. the caſting of the Pꝛo⸗ 
tection was in Middleſex: foꝝ the diſceit is, that the Tenant con⸗ 

trary to the pzetence of the Pꝛotection continued at York, foz 

the {>3otection Wag quia Moraturus. And always Where the 

cauſe of the Action conſiſts of two things, Whereof the one is 

matter of Recozd, and the other is matter of Fact: there 

the Action ſhall be laid in ſuch County, where the matter 

in fact may be moze pꝛoperiy tried, Vide 11 R. 2. Fitz. Action ſur 

le Caſe 36 Br. Lieu 84. in the pꝛintipal Caſe at Bar, the Court 

was of Opinion, that the Action Was Well bzought in the 

Countyof Noriolk. Another Exception wag taken to the De⸗ 

claration, becauſe the Plaintiff hath there ſet fozth Whereas 

his true name ig John Bulwer , bp which name he noW ſues. he 


was ſued and outlawed by the name of John Buller, and = 


; Chriſtias and Adans 
Cale. 


tute of 23 Eliz. 


the now Plaintiff upon that matter Was never ſued , noz out⸗ 
lawed, and then is not grieved by the Defendant, but John 

Buller; foz here in his Declaration there is not any averment 
that John Bulwer and John Buller are one and the ſame, and not 
divers Perſons : But the Exception was dilallowed, foz the 
Whole Court held, that foz As much as the Plaintiff hath de⸗ 
clared that he, by the name of John Buller, was ſued and Dut⸗ 
lawed, the ſame is an averment in Law, dc. and amounts to 
ſo much, Another matter Was objected, becauſe it appeareth in 
the Declaration that HI. H. Was dead befoze this Pzoceſs was 
ſued, and then the Dutlawzy was erronious, and ſo the Plain⸗ 
tiff is not at any miſchief, but that he may reverle the Dut- 
lawzy by Erroz; as in Conſpiracy. the Defendant pleads, that 
the Jndictment upon which the Plaintiff is arraigned is viti⸗ 
ous and erroneous and lo his like was never in jeopardy, But 
as to that, it Was laid by the Court that the erronioug pꝛo⸗ 
ceedings of the Defendant ſhall not give advantage to himſelf , 
but becauſe the Plaintiff was vexed by coiour and reaſon of the 
Dutlawzy, and put to his Writ of Erroz, which cannot re⸗ 
compence the loſs and damage by him ſuſtatned by reaſon of the 
Outlawzy afozeſaid, it is reaſon that the Plaintiff have his 
Action; Wherefoze Wray Chief Juſtice, cx aſſenſu Sociorum, gave 

Judgment foz the Plaintiff, | 


CXXXVIII. Mich. 27 Eliz. In the Kings Bench. 


Upon the Sta- @—— Perſans Were indicted upon the Statute 23 Eliz. 


of Recuſancy. 


Action for 
words, 


foz refuſing to come to the Church,and upon the ſame were 
Outlawed , and now they came to the Kings Bench ready to make 
their ſubmiſſion, and to confozm themſelves accozding to the 
ſatd Statute; and thereupon they pzayed to be Diſcharged, 
But the Court would not receive ſuch Submiſſion, but adviſed 
them to purchaſe their Pardon foz the Dutlawzy, and then to 
tender their Submiſſion, Which they did acco2dingly, and at 
another day came again and ſhewed to the Court their Pardon; 
whereupon the Clerk of the Court asked them if they would 
tontoꝛʒm themſelves accozding to the ſaid Statute; who ſatd 
they Would, wherefoze they were diſcharged, 


Mich. 27 Eliz, In the Kings Bench, 
CXXXIK. Chriſtian and Adams Caſe. 


A* Action upon the Caſe was bzought foꝛ ſpeaking theſe 
ſcandalous wozds of the Plaintiff, ſcil. the Plaintiff 
did conſpire the death of the Defendant ; it Was found fox the 
Plaintiff, and moved in Arreſt of Judgment , that upon the 
matter the Action did not lye;foz the bare conſpiring of the my 
| 0 


The Lord Stafford and Sir Row: 
land Heywoods Caſe. | 


of a man is not puniſhable by the Law of the Land, no moze 
than if many conſpire to indict one, but do not put it in Execu⸗ 
tion it is not puniſbable; but if A. ſaith that B lyethin wait to 
kill him, oz rob him there an Action lyeth, fog inſidiatores viarum 
are puniſbable. But the Dpinton of the Whole Court was that 
becauſe theſe woꝛds ſound in great diſcredit of the Plaintiff, it 
is reaſon he have his Action, and fo Judgment was given foz 
the Plaintiff. 


Mich. 27 Eliz. In the Kings Bench. | 
CXL. The Lord Stafford and Sir Rowland Heywoods Cale. 


1 Loꝛd Stafford bzought an Action upon the Caſe againſt 

Sir Rowland Heywood t. Exception was taken to the 
oziginal TUrit, viz. ad reſpondend. &c. Quare colloquium , quod- 
dain habebatur, inter Dominum Stafford & Row. Heywood de aſſu- 
rando Caſtrum, to the ſaid Lozd Stafford by the ſaid Sir Rowland, 
&c, Dictus Rowlandus Caſtrum illud non aſſuravit, &c. where the 
ſatd Trit ſaid cum colloquium quoddam habebarur ; foz the cauſe - 
of the Action is not colloquium habitum, but the not aſſurance of 
the Caſtle accozding to the pzomiſe made ſuper colloquium præ- 
dictum ; and toz that cauſe the Wit was abated, 


CXLI. Mich. 27 Elix. In the Kings Bench. 


Dte, by the Court, It one who is not a common Inkozmer, 

be barred in any Jnfozmation oz Action upon a penal Sta- 
tute, he ſball pay coſts, notwithſtanding the Pꝛeamble of the 
Statute of 18 Eliz cap. 5. be, fog the redzeſſing of divers Dil⸗ 
oꝛders in common Jnfozmers ; but if pars gravata be barred, in 
ſuch caſe he ſþall not pay coſts, 


Trin. 32 Eliz, In the Exchequer. 
CXLII. Robinſons Caſe. 


Forge Robinſon Leſſee fog years of the Manoꝛ of Drayton 
Baſſet, the Reverſion to the King, deviſed his term to his 

wife. as long as the ſhould keep her ſelf a Widow, with the Ke- 
mainder over, if ſbe married oz died, and made his weite and his 
Son iliam his Executozs, the ſaid William being within age, 
and therefoze the adminiſtration was committed to the Tite a⸗ 
lone, and (be only p2oved the Will, and afterwards the Wie 
granted all her Intereſt to the ſaid William. and dyed: And by 
Cook nothing paſſed by this Gꝛant, foz William Had the ſame 
befoze, foz every Executoz hath the Whole Jntere8,”ophan: coft= 
trary ; foz at thetime of the Gzaut the Son Was within age, — 


Applet hwait and 9 Ls 
Cale. | 


Jurors, where 
bound by con- 


had not adminiſtred noꝛ pꝛoved the (Mill, therefoze in effect the 
Wife was ſole Executrix; and by Egerton Soltcitoz , if during 
the ſaid ©recuto2ſhip by the wife, one doth treſpaſs upon the 
L ands, the wife only ſhall have the Action of Treſpaſs with= 
out naming her Co-Erecutoz, Which Cook denied; and he cited 
the Caſe 10 4. 7-4 where two Executoꝛs ate, and the one only 
ig voſſeſſed of goods of the Teſtatoꝛ and a Stranger takes them 
out of his Polleſlion, to whom the other Executoꝛ releaſeth, and 
af:er the £xecutoz, out of whole poſleſſion the goods were ta- 
ken, bꝛings an Action of Treſpaſs againſt the Treſpailer, who 
pleads the #elcaſe of the other Executoz, and it was holden a 
g99d lea, foꝛ the poſſeſſion of the Plaintiff was alſothe poſſeſ= 
ſion of his Companion: The Caſe was further. that Thomas 
Robinſon in pleading, ſbewing that G. Robinſon wag poſſeſſed, 
and the ſame deviſed to his wife, Who granted to William Robin- 
ton, Who deviſed it to the Defendant: And the other ſide ſhewed, 
that the ſaid Thomas granted the laid term to Paramour, and up⸗ 
on that grant they were at Iſſue; it now againſt his own plead= 
ing Thomas might give in evidence, that Thomas could not grant. 
foz that he had not any thing to grant; foꝛ if the gift made by 
the Wife to William Was void and he had the term as Executoz, 
then he could not deviſe it, but His deviſe to Thomas Was 
void and then Thomas could not grant it, and ſo Ne grant pas. 
It was alſo ſhewed, that the ſaid Thomas granted the ſame 
to Paramour by Jndenture; if now again that Jndenture he 
might give in evidence luch ſpecial matter; ur ſupra; and if the 
Party ſhall be concluded. if the Jury ſhall be concluded to give 
the Uerdict Secuncum veritatem tacti, fox they are ſwozn to ſay 
the truth. and by Popham and Egerton, as well the Jurozs,as 
the Parties, are bound and concluded by the cotifeſſion of the 
Parties on the Becozd; and here all confeſs that William de⸗ 
viced to him, virture cujus He was poſſeſſed, The Queens At- 
toꝛney to that ſaid, That true it is that Thomas Robinſon wag 
poſleſſed; but further ſaid, that the ſaid Thomas granted it to 
y:amour, and ſo the Intereſt of Thomas is confeſſed on both 
ſides. Therefoze the Jury ſhall not be received to ſay the con⸗ 
trary, And by Manwood Chief Baron, if the Parties admit 
a thing by not gainſaying it, the Jury is not bound by it; but 
where upon the pleading a ſpecial matter is confeſſed, the Jury 


fcſſ;on of the ſhall be bound thereby, And afterwards the Jſſue was found 


parties, where 
not. 


againſt Robinſon the Defendant. 
* 33 Eliz. In the Kings Bench. 
Fg 
CXIIII. Applechwait and Nertleys Caſe. 


J2 an Action upon the Caſe, the Plaintiff declared, that the 
Defendant pꝛomiled in conüderation that the Plaintiff at 
the 


Wats and Hing, | | 
Caſe. 8 2 


the requeſt of the Defendant would marry his Daughter, to 
give to the Plaintiff 401. and ſaid he had married hig Daugh⸗ 
ter, and yet the Defendant Licet ſæpius requiſitus Would not pay it. 
It was moved by Cook in ſtay of Judgment, that the Declara⸗ 
tion is hitious becauſe there is not ſet foꝛth the place and time, 
when thErequeſt was made, foz the Allumpſit being general, it 
is by Law to be paid upon requeſt, Fenner, If the pꝛomiſe 
was expꝛelly to be paid upon requeſt, the Declaration Wag not 
good, And afterwards Judgment Was given koz the Plaintiff, 


Zlil. 30 Elix. In the Common Pleas: 
CXLIV. Wats and Aings Cale. 


82 Wats Plaintiff in Ejectione firmæ againſt W. King, upon 

a Special Verdict it Was found that W. Wallſhot was ſeized 
in Fee, and he with one Oliver Shuttleworth Octab. Mich. 3 & 4 
Phil. & Mary, levied a Fine Sur Conuſans de droit, &c. to John 
Hooper, who granted and rendzed by the ſame Fine to Oliver 
foz a month the remainder to the laid W. Wallihor, and to one 
Anne Cook, and the heirs of their bodies, ic. the remainder to the 
right heirs of the ſaid W. Wallſnot in Fee, and that with Pꝛocla⸗ 
mation. William and Anne tntermarry,have iſſue John now alives 
W. Wallſhot 4 & 5 Phil & Mary, levy a Fine With Pꝛoclamation 
to Edward Popham Eſq; to the uſe of the (aid Edward and his 
heirs: W.Wallſhot 18 Eliz died, anne took to husband Richard 
Stephens, and they in the right of the ſaid Anne entred, and by 
Indenture demiſed the ſaid Land to Richard Hooſe the Father, 
Richard the Son, and Mary his wife, foz the termok their lives, 
rendꝛing to the ſaid Richard Stephens and Anne his wife, and to 
the heirs of the body of the ſaid Anne, and of the right heirs of 
the lame W. v allſhor. Anne died; and if this Leaſe ſhould bind 
the Conulee Was the queſtion, foz it Was agreed by all that the 
Iſſue in Tail wag bound by the Fine, Qære; the Caſe Wag 
only put, but not reſolved, 
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CXLV. Trin. 30 Eliz. In the Common Pleas. 


Pon a recovery in a wꝛit of Entry ſur diſſeiſin of two Acres 
of Lands,an Habere facias ſeiſinam was awarded; the She= 
riff as to one Acre returned Habere teci, and as to the other tarde. 
And that return was ſbewed to the Court, and all the Juſtices Amercement . 
but Perian: held that the Sheriff ſhould be amerced foz that re- f he Sri 
turn, being contrary #repugnant in it ſelf; but Periamſaid,it may 
be that the Acre of Which no ſeiftn is had was to diſtant from the 
other Acre Whereof the ſeiſin Was had. that the Sherif in time 
could not make execution of both being ſo remote the one from the 
other, To Which it was „ ik the truth of the — 


ak. 


Lees and Lord ma Timer and Evories 
Caſe. | Caſe. 


was ſuch, Then might the Sheriff make Execution in one Acre 
in the name of both Acres. And if upon a Capias ad ſatisfaciend. 
againſt two, the Sheriff retoꝛn as to one a Cepi, and as to the 
other Tarde, he ſhall be amerced, foz his ſeveral retozns cannot 


ſtand together, 
Mich, 29 Eliz. In the Common Pleas. 


CXLVI. Lees and Lord Staffords Caſe. 


1 made Conuſans as Bapliff to Edward Lozd Staf- 
_ ford, and ſhewed that Henry Loꝛd Stafford, Father of the 
faid Edward, and Urſula his Wife, were fetzed of the place 
where, and let the ſame foz years to Edward Lees the Plaintiff, 
Robert Lees, and Elizabeth Atwood, upon Condition they. noz 
any of them ſbould alien the ſaid Term, noz any part ofthe ſame 
without the leave of the Lozd oz his Heirs, Henry Load Stat- 
ford and Urſula died and that the Keverſfon thereof deſcended 
to Edward Loꝛd Stafford; and ſhewedturther, that the ſaid Ed- 
ward Lees the Plaintiff had altened: To Which the Plaintiff in 
bar of the Conuſans ſaid. that the ſaid Edward now Lozd Stat- 
tord gabe Licenſe, that the ſatd dward Lees, Robert, 02 Eliza- 
beth might alien, and that Was without Deed, It Was con⸗ 
ceived by ſome, that this Licence was not of any fozce to diſpenſe 
with the Condition, becauſe it is uncertain and doubtful in the 
Disjunctive ; and it was reſembled ta the Caſe of 11 H. 7. 13. 
where a man gives a thing to J. S. oz A. B. it is void fox the 
incertainty: But all the Court Was to the contrary. Foz here 
the thing Which is given is but a Liberty, and is not to be re⸗ 
ſembled to a Gift oz Intereſt; and the intent of the Lozd Stat 
ford was, that one of them might alien, but not all of them; 
gud afterward Judgment Was given foz the jlatatfif, | 


Trin. 31 Eliz. In the Kings Bench. 
CXLVII. L imver and Evories Caſe. | 


Hm as Adminiſtratoz of one A. bzought Debt againſt 
Evory, and the caſe Was, F. made G. his Crecutoz, and 
G. made H. an Infant his Executoz and died, and during the 
minozity, Adminiſtration Was granted tothe Plaintiff, who as 
Adminiſtratoz of G bzought an Action ok Debt upon a Bond 
made to the firſt Teltatoz. and that Was alli ned foz Erroꝛz, 
foz the Plaintiff ought to bzing his Action as Adminiſtratoz 
of the firſt 'Teſtatoz , v:de 10 E. 4.1. 26 H. 8. 7. and foz that 
Cauſe the Judgment was reverled, 


Mich. 
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Mich. 33 Elia. In the Kings Bench. 
CXLVIII. Anevit and Copes Caſe. 


K bꝛought Ejectione firmæ againſt Cope, and declared, ; Leon 265. 
whereas John Hopkins by Hig Deed bearing date the 20 

of May, 32 Eliz. had let to him a Houſe and two yard Lands, 
containing fozty Acres of Land, Meadow, and Paſture, at Ti- 

thingham de forecomb in the Partſh of >tecp, &c.and upon Not 

Guilty, the Viſne Was of Tithingham de Forecomb : Exception 

was taken by Cook, that the Declaration had not certainty; 

fox it is not ſbewed certain, how much Meadow Land, and 

how much Paſture is contained in the ſaid two yard Lands, 

and the Jury may find the Defendant Guilty, as to ſo much 

Land, but not to the reſidue; alſo he hath not (hewed in the 
Declaration when the Leaſe Was made, but only ſaith.that by 
Indenture bearing date 20 viay, &c. but doth nor ſhew any day 

of delivery of the Jndenture,foz then is the demiſe, To which 
Exception it was ſatd by the Juſtices, That the Declaration 

as to that was good enough, foz it ſhall be intended to be de⸗ 

livered at the day of the date, Another Exception was taken 

to the Viſne, becauſe that the Viſne ought to have been from 9 
the Pariſb, and not from Tithinglliam, 11 H 7.23, 24. Foxcible = 
Entry in the Manoꝛ of B. in B. the Vine ſhall not be from the 

Mano of B. but of B. Gawdy, Pou ſhall never have a Vitne 

of the Pariſb, foꝛ divers Towns may be in one Pariſh ; but 

here the Vine ig well of Tichingham, fox it may be that it is a 

Town, Cook, Jt is but a Vill conus , from Which a Viſne 

cannot come, | 


CXIIX. Trin. 28 Eliz, In the Common Pleas. Rot. 1027, 


Mens bꝛought an Action upon the Statute of Winche- 
 {ter, againſt the Jnhabirants Within the Hundzed of Dun- 
mow in the County of Eſſex, it was found by Special Uerdict 
that the Plaintiff was robbed 23 Aprilis, inter horam ſecundam 
& matutinam tempore nocturno, & ante Lucem ejuſdem diet ; ànd 
the Opinion of the Court was clear, that the Plaintiff ſbould 
be barred. foz the ſatd Statute pꝛovided foz oꝛdinary Travel: ag 
inthe Caſeof Archpool,who came to his Inn poſt Sunſet & an- 
te noctem in tempore diurno, Which is an uſual time foz travelling 
to come to his Inn: but the Law dothnot receive any in pꝛotec⸗ 
tion of this Stat. woho travel in extraozdinary hours.foz it is the 
folly of the Traveller to take his journy ſo out of ſeaſon, and the 
Jnhabitants are not bound to leave their Houſes,and to attend 
the ways tempore nocturno: and 3 reaſon was W 
2 


60 


Barker, 1 and Davzes 
Caſe. Caſe. | 


Eſtrepement 
1n Partition. 


Aſſumpſit. 


If the Court 
may reverſe 


their own 
Judgment. 


Office trove. 


Conveyance 

by the Heir; 
upon Entruſi- 
on. 


by the Juſtices, becauſe the ſaid Statute appoints Watch to be 
kept in the time ol night, à Feſto Alcenſtonis uſque ad Feſtum 
Sancti Michaelis, and this Robbery Was done the 23 of April, ſo 
as it was out of that time and afterwards Judgment Wag 
given againſt the Plaintiff, 


Mich. 26 Eliz. In the Common Pleas. 
CL. Barkers Caſe. 


A Mrit of Partition by Barker heir of Gertrude, Barqueſs 
& of kxceter, Who deviſed all her Lands to Blunt; by Which 
the third part was deſcended to the Plaintif , and he pzayed a 
Writ of Eſtrepement; and it Was the Opinion of the Court, 
that the TUrit ought not to be granted, foz that the Plaintiff 
might have a moze pꝛoper remedy upon the Statute cum duo & 
tres, &c. and in aTUritof Partition, no Landis demanded, 


Trin. 29 Eliz. In the Kings Bench. 
CLI. Megot and Davies Caſe. 


Egot bzought an Action upon the Cafe againſt Broughton 

and Davy upon Aſlumpfir; and it Wag found by Niſi 
Prius fox the Plaintiff, and afterwards befoze the day in Bank 
Broughton Dyed; and after Judgment given, Davy the other Dez 
fendant bzought a zit of Erroz in the ſaid Court, ſcil. in the 
Kings Bench, where Judgment was given, and aſligned an Er⸗ 
roz in fact, ſcil. the death of Broughton depending, the CUrit, vide 
2 R. 3. 21. and this Cale is not like to Treſpaſs; foz Treſpaſs 
done by many are ſeveral Treſpaſſes, but every Aſlumpſit is 
joynt: and if the Court upon this matter might reverſe their 
own Judgment, was the Mueftion 3 the Caſe Was not reſol- 


ved, but adjourned. 
CLII. Trin. 31 Eliz. In the Common Pleas. 


JT was found by Office, that J. S. held by the Queen, aud 
dyed without Heir, Whereas in truth he had an Heir, ſcil. 
A. S. Wholeaſed the Lands foz an hundzed years, and after- 
wards traverſed the Dffice , and had an Ouſter le mayne le 
Roy. Mow the matter Was moved in the Common Pleas by 
Fenner, in behalf of the Sheriffs of London, befoze whom the 
matter depended, to whom it was ſaid by Anderſon Chief Ju- 
ſtice, That where the King is entituledby an Office fo a Chat- 
tel, as to a Wardſbip dic. there if the Heir Without any intruſi⸗ 
on bargain and ſell, levy a Fine, oz leaſe foz years a” > 


— — 


Starkeys 95 and Milfeilds 3 Bingham and Squires 61 
Caſe. Caſe. Cale, 


pollefſion of the King, it is void againſt the King. but ſball bind 
the heir but vohere the ing is intituled to the Fee-ſimple, as 
in this Cale, fuch a Conveyance is meerly void. 


Hil. 31 Eliz. In the Kings Bench. 


CLI. Samael Starkeys Cale. 


Omine replegiando by Samuel Starkey to the Sheriffs of 

London. Who returned, that the ſaid Starke was indicted 
to be de mala fama & deceptione Domini Regis, With Divers other 
general woꝛds, and namely that he had deceived J. S. a Clo⸗ 
thier, and that he was a common Cozener : and thereof being 
found guilty, Judgment was given by the Bayoz and Kecoz⸗ 
der, Chat he ſhould be disfranchized of his Freedom, and 
ſhould be fined and impziſoned foz a year: and further ſaid, that 
he had not patd his Fine, noz the year expired, Cook, Such 
Return hath not been ſeen, and it is directly againſt the Statute 
of Magna Charta. Wray Chief Juſtice gave a Rule that the 
2 ſbould make their Return at their perils befoze ſuch 

B. 


Hil. 31 Eliz. In the Kings Bench. 
CLIV. Buſby and Milfeilds Caſe. 


T7 Erroz bzought by Buſby and Milfeild, Jt Was aſſigned 
foz Erroz, that where in the firſt Action the Jury gave four 
pence Coſts, and the Court gave de incremento tyaee and twen⸗ 
ty ſhillings, that in the Judgment the four pence Was omitted, Er: 
Jt was the Opinion ot the Court, That foz that Cauſe the 
Judgment ſhould be reverſed, although it be foz the advantage 
of the Party, ſo where the Judgment is quod ſit in miſericor- 
dia, where it ought to be Capiatur. : 


Hil. 29 Eliz. In the Common Pleas. 
CLV. Bingham and Squires Caſe. 


Be: bzought Debt upon an Obligation again Squire. Obligation. 
The Condition was, If Squire did pꝛoture a Gzant of the 
next Avoidance of the Archdeaconry of $Statiord to be made 
to the laid Bingham, ſo as the ſaid Bingham, at the ſaid next 
avoidance may p2eſent , that then, #c, The Caſe was, 
That afterwards by the means and endeavour of Squire. the 
Gzant of the next Jvoidance Was made to Bingham: but be⸗ 
foze the next Avoidance, the pꝛeſent Archdeacon was created a 
Biſhop, lo as the pzeſentment of that Avoidance belonged, - 


62 


Manſors 2 | 
Caſe, 


| the Queen: Jt was adjudged in this Caſe, that the Condi⸗ 


tion Was not perfozmed, and that by reaſon of theſe wozds, 
ſcil. So that Bingham may preſent. Aud afterwards Judgment Wag 
given that the Plaintiſt ſhould recover, 


il. 26 Eliz. In the Common Pleas. 
CLVI. Manſors Caſe. 


A Man bound himſelf in an Obligation to make an Aſſu- 
A. rance of Lands the firſt day of Jar. and the laſt day of 
December, he to whom the Aſſurance Was to be made, ſcil. the 
Obligee, the ſaid laſt day befoze Sun-ſetting, tame to the Obli⸗ 
goꝛ With a Deed ready tobe ſealed,and pzayed him to ſeal it; who 
ſaid to him that he was a man unlearned, and ſaid he would 
ſbew the ſame to his Counſel, and then he would ſeal it. And if 
the Obligation Was fozfeited oz not, becauſe he did not ſeal it 
pꝛeſently was the queſtion: And Fenner argued that it was 
not; foꝛ when a thing is to be done upon requeſt, then he Who 
makes the requeſt, ought to give ſufficient and convenient time 
to perkoꝛm the Condition, J agree, That Where the Condition 
is abſolute, there if the Condition be not - perfozmed. he ſhall 
not be excuſed by the default of another, As if a man be boun⸗ 
den to marry A. S. and ſhe Will not marry him; oz to enfeoff J. S. 
and he refuſeth, as 3 H. 6. is, the Obligation is foxfeited; Pet 
in theſe Caſes if the Obligee Himſelf b2 the cauſe that ]). S. will 
not take the Feoffment, oz he Will not marry A. S. the Obliga⸗ 
tion is not fozkeited : So in our Caſe,foz by his late requeſt it is 
impoſſible foz me to perfoꝛm the conditton ; foꝛ befoze my Coun⸗ 
ſel ſhall have peruſed it, the time Will be paſt, Ik a man be 
bound toenfeoff one of Lands in Barwick , requeſt ought to be 
made ſo long time befoze, that after that he may go to Barwick. 


So ik one be bounden topay 1000 l. to J. S. heought to make his 


Tender ſo long time befoꝛe the laſt inſtant of the laſt day, that 
the mony may conventently be told, This Caſe was in que⸗ 
ſtion A man made a Feolkment of the Panoz of D. with the 
Appurtenances.to Which an Advowſon was appendant. and co⸗ 
venanted that the Manoꝛ upon requeſt ſhould be diſcharged of 
all manner of Jncumbzances, and befoze that the Feoffoz had 
granted the next Avotdance to J. 5. the Jncumbent died, the 
Clark ol the Gzantee Was inſtituted and inducted, the Feoffee 
requeſted the Feoffoz to diſcharge the Incumbzance. The opini⸗ 
on of manp Sages of the Law was, that he had not made his 
requeſt Within convenient time, So if a man be bounden to 
mfeoff the Dbligee to have and to hold to him and his Heirg 


as long as J. S. ſhall have Iſſue of his Body; Ik the Obligee 


demand Aſſurance after the death of J. S. without Jſſne , pet 
. the 


Manſors 4 
Caſe. 


the Obligation is not f6zfeited, In 22 E. 4. if Leſſee fox the 
life of another continues poſſeſſion foꝛ two oz thace Weeks after 
the death of Celtuy que ute, where he could not have mozeſpee= 
dy notice of his death, he ſhall not be a Treſpaſſoz, In 15 E- 
liz it Was holden in Wottons Caſe, That where he was bound 
to make a Feoffment to J. B. and J. B. came to him in Weitmin- 
ſter tall, and tendzed to him a (Uriting , and pꝛayed him to 
ſeal it. And Wotton laid that he would not, that the Obliga⸗ 
tion was fozfeited ; contrary if he had not denyed to ſeal it, 
but had ſbewed the ſame to his Counſel, as in our Caſe, But 
the Opinion of the Juſtices was, that the Obligation was foꝛ⸗ 
feited . Fo2 when he knew the laſt inſtant of the time, he ought 
to have had his Counſel there ready With him, Vide the Caſe 
of Arbitrement 18 E. 4. 21. At another day the Caſe Was argu⸗ 
ed again by Andrews, and he ſaid that the Obligation was not 
fozfeited; Foz he ſaid it is a Rule in Law., Sic utere tuo, ut a- 
lienum non lædas, and in *. 4. a man Was bound upon requeſt 
to relinquiſb and renounce Adminiſtration : and there it was 
hold:n, that after the requeſt he ought to have conventent time 
to go to the Ozdinary, ' vefoze it ſbali be ſaid that he had foꝛkei⸗ 
ted his Obligation. In 33 3- it is ſaid that ik] 5. be bound, 
That if A infzoff C. that then he ſball pay to the Obligee 10 l. 
Now if the Feoffinent be made after Sun-ſeiting as it Well may 
be, yet it is ſufficient to ſave his Obligation, if he pay the mony 
the next dap: And 19 H. 6. an Annuity Was granted to an n= 
fant until he was pꝛomoted to a Beneflce, it a Benefice be of- 
fered unto him befoze he be of lufficient age, and he refuſeth it, 
the Obligation is not fozfeited. If a man be bound to enfeoff 
and make Livery and Seiſin of the Manoꝛ of O to one upon 
requeſt, and afterwards the Party is made King, in which Cale 
he cannot take Livery, now if upon requeſt the Party refuſeth, 
yet it is no Foꝛfeitute: And it hath been holden here by you all, 
That if a man unlearned ſeals a Deed which is Witten con⸗ 
trary tothe tntent of the Parties, the ſame not being read unto 
him, by that he ſbali not be bound foꝛ ever. But the Opinion 
of = Court was as befoze, That the Obligation Was foz- 
teited, 


CLYIL. 


© Trecarram and — 
Caſe. 


1 Leon. 287. 


A 
— 


CLVII. Paſc. 26 Eliz. In the Common Pleas. 


Na that Mead and Windham (the other Juſtices being 
abſent) were of Opinion, That a Coppholder in Fee, 
Who by Cuſtom map ſurrender in Fee, may make a ſurrender 
in 'Tail, without any Special Cuſtom to warrant it ; and he 
who may pꝛelcribe to make a Feoffment in Fee, may make a 
Leaſc foz Life, and it ſhall be good, becauſe Omne majus conti- 
net in ſe minus, 


Trin. 27 Eliz. In the Kings Bench. 
CLVIII. Zrecarram and Friendſhips Caſe. 


Recarram made a Demiſe by theſe Woꝛds: This Indenture 
between Trecarram, &c. of the one part, and Friendſhip his 

Wue, and their Children lawfully begotten, at the Aſſignment of 
the ſaid Friendſpip of the other part. The Mueſtion Was, if L. 
the Daughter. Which the Pugband and Wife had at the time 
of the Leaſe made, was Party to the ſatd Jndenture, and ſo 
took by tt, Oꝛ if another Son of Friendſuip, Which after he 
made his Exrecutoz, ſhould have the Term, Hamon, 3oE. z. 
Ik a Gift be made to Jnfants of ſuch a man, it is a good Name 
of purchaſe, and if he hath but one Jnfant.it is good to him: and 
ſo in our Caſe, Where Friendſhip had Iſſue a Daughter, at the 
time ok the Leaſe, that ſbe ſhould take only; otherwiſe Where 
he had many, And the wozds, viz. at the Aſſignment of Friend - 
/kip, are mere ſurpluſage, as 20 All. Where a man gave twenty 
loads of Mood in ſuch a Wood (whereof fourteen he hath of 
the gift of ſuch a one,) theſe Wozds (whereot he hath of the gitt 
of ſuch a one, ) are ſurpluſage, Cook concetbed that the Daugh⸗ 
ter, Who Was in eſie at the time of the demiſe, ſhould have the 
Term: Foz if a man make a grant to two, as the one of them 
ts not Capax, he Who is capable ſhall habe the whole, ag a 
Feoffment to J. S. and the right Heirs of J. D. J. D. being alive, 
J. S. ſhall have the whole, So Ail. à gift to a man, and to ſuch 
a wife which he ſhall have he ſhall have the Whole, andthe Wife 
nothing: The Wozds At the Alſignment, &c. are void, fox there 
is not a Perſon able to take at the time of the grant, therefoze 
he (hall not take aftcrwards : and becauſe the Daughter is able, 
(he ſhall, Wray Juſtice, concetved that theſe wozds , At the Ai- 
i gment of Triendſpip Were not void, but that he had reſerved 
to him liberty to make his Son party, oz not; and becauſe he 
had not aſſigned him that he took nothing. Ayliite, If Lands 
be leaſed to me, my Wife, and Willam my Son, whereas his 
Name is John, it ts void as to the Son fo the Miſnomer. 
but if he had laid Son, without moze, it had been good to the 
Son: 
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Son: and to here if he had not mentioned any aſſignment, then 


the Daughter ſhould habe had it; but contrary by the wozds of 
 theaſſignment, Clench, The intent of the parties is to be con: 
ſidered: As if I grant to you Common within my Panoꝛ of O. 
it ſball be conſtrued to be within my Lands commonable , and 
not in my Oꝛchard : And here it ſhall be intended thoſe Thi:dzin 
which he ſball name When the ſealing Was; and if he name o⸗ 
thers after, it (hail be void; as a Leaſe to you. and to her who 
you ſhall take to Wife, is void, fox there ought to be ſuch a per⸗ 
ſonat the time of the commencement of the Deed» Which might 
take, and the Opinion of the Whole Court was, That the 
Defendant, who claimed by the Executoz, ſhould have the term, 
and not the {Plaintiff who claimed by the Daughter, and there⸗ 
= Judgment was entred, that the Plaintiff nihil cap. per 
Hans 


Paſc. 24 Elia. 
CLIX. The Counteſs of Saſſex and Wortiz Caſe; 


N 4 and 5 Phil. and Mary, a pzivate Statute was made by! Leon 33. 


Leon. 132. 
6 Rep. 33. 


which the Panoz of Barnham was aſſured to the Counteſs 80 
of Sutſex fog her Joynture. Proviſo that it ſhould be lawful fox the Fiz-wiliams 


Earl of Suſſex to make a Leaſe,oz Leaſes foz -: years,The Earl * 


made a leaſe foz 21 pears, and afterwards he made another leaſe 


fo2 2 1 years, within a year befoze the firit leaſe ended and the ſe⸗ 


cond-leaſe Was to begin at the end of the firſt leaſe,and if the ſe 
cond leaſe was good and Within the intent of the Act, was the 
queſtion, vopham Attozney. C hat it Was not: . Becauſe it is 
to begin at à day to come. 2. Becauſe it is made during the 
firſt leaſe. But it may be objected, that it is ſaid (leaſe oʒ leaſes}: 
It is not the lenſe of the Act, foz by it he might only make lea⸗ 
ſes in poſſeſſion, and not in futuro, and ſo he might make a 
leaſe foz 2 i years, to begin after his death, which ſbould be a 
great p2ejudice to the Counteſs , and againſt the intent of the 
Act, Which was made koꝛ her advantage, The Lozd Treaſu⸗ 


rer and W. Mildmay had a Commiſſion to make leaſes foz 2 


pears of the Lands of the Queen, becauſe the Queen ſhould 
not be troubled with it: They could not make leaſes but in 
poſſeſſion only by virtue of their Commiſſion ; but all others 
Which exceed : years , and in Reverſion paſſed by the hands 
of the Attozney of the Queen, and not by them only by their 
Commiſſion, 2. Becauſe he cannot make a leaſe upon a leaſe, 
fo2 by the ſame reaſon that he might make one future leaſe, he 
might alſo make 20 leaſes in uturo, and ſo make void 
the Act: It was Varſhals Caſe upon the Statute of 1 K. 
1:2, of leaſeg to be made by Biſhops, The Biſbop of Canter- 
bury made a leaſe foz one and twenty =_ and afterwards vo 
ma 


8 * F 
8 8 Lr Ln Sade. 
4 c 
= 


—— 
EIGEN ot « 
n 


of 
2 F „e * — = 4 n 
Ls. = * W 98 127 * S C8 . A Ira l 8 
8 52 A CR " 3 3 — 6 Carine os ELIE <4. 
. v ——————— . tre ee re eee —_— 
by 5 . —_— - - 1 pony 
—_ . ; a q 3 
e 1 28 * 1 — . <4 
— - * 5 * — 5 7 * —— — 
— n Sr — a — = 2 — 
£ 
— — — oO — pom or ne wh our er ww — — ” 
0 —ͤ—ü—ũ—äR at 04 re ——-— r — nn * 6 — — — — > #4 
s mor 22 —— * 1 . Mt 4 
— . £ 
- — —_ derer 3 — a4 — — 
K 7 + — , » * —— — 2 . — 


ee nr 22 >; 
— 7 = I EET SD — 2 


— S . 
— 5 23 2 — * 

. Eee gt IR — 2 oe 3 oy — 

3 - - - -—- - n 8 
8 : . — PREZ r 
2 2 „„ 
— LI 7.4 many 

2 . LS . 


z 66 The Countsſs of Suſſex and Warthe? 
Caſe. 


made another Leaſe foz 21 years to begin at rhe end of the 
firſt Leaſe, It was holden that the ſecond Leaſe was not 
Leaſes by ſpi- good. But in the great Caſe upon that point inthe Exche- 
67 — quer Chamber, there the ſecond Leaſe was in poſſeſſion , and 
| to begin pꝛelently, and ran With the other; and therefoze it 
was adjudged a good Leaſe, becaule the Land was not charg⸗ 
ed with moze than with 2: years in the Whole; and ik it had 
been ſo done here, it Had been good. Wray ſaid that if the 
ſecond leaſe had been made two oz thzee years befoze the exa 
piration of the firft leaſe. then clearly it had been void, but be⸗ 
cauſe, but one, tWo, 02 thzce days, 02 a month befoze.he doubt⸗ 
ed if it ſhould be void, oz not, The Statute of 32 H. 8. 
Leaſes made foz one and twenty years to be good from the 
Day of the date thereof , and one makes a leaſe to begin at a 
daß to come, and by two of the Juſtices of the Common Pleas 
it is good; but the two other Juſtices held the contrary, 
Clench Juſtice, There ts no difference, if it be by one Deed 
92 ſeveral Deeds; and therefoze he held, that if the Earl 
had made a leaſe foz one and twenty years , and within a 
year another, it is a void Leaſe . whether it be by one Deed 
oz two Deeds, foꝝ he exceeds his Authozity: And ſo in the 
pꝛʒincipal Caſe ; It there had been no Froviſo, he could not 
have made any leale, therefoze the Proviſo Which gave him 
Authozity ought paecifely to be perfozmed. at another day 
it was argued by Daniel fox the Leſſee in Reberſlon to begin at 
a day to come, and by him wozds onlp are not to be taken oz 
conſidered in a Statute. but the meaning of them, and they 
are not to be ſevered: Alſo Statute Law is to be expounded 
by the Common % aw, and by the Common Law ik one give 
Authozity to another to make leaſes of his Lands, he may 
make leaſes in Reverſion, becauſe an authority ſhall be taken 
molt beneficially foz them foz whom it was given, So if 
one grant an Authozity to make Citates of his Landg, by that 
general Wozd, he may make leaſes foz years oz life, oz gifts 
in tail, Feoffments, oz other Eſtates whatſoever, It one 
gives a Commiſſion to another to make leaſes foz One and 
twenty years of his lands, he may make a leaſe in Rever- 
ſion : and that Caſe was in the Duchy between Alcock and 
Hicks. 2. Jt is good by Statute Law: Foz the Statute of 
Richard 2. Which gives Authozity to Ceſtuy que uſe, to make 
leaſes, he may thereby make leaſes in Reverſion, The 
Statute of 27 H. 8. Which gives Authozity to the chief Df- 
ficer of the Court of Surveyors to make leaſes , if it had ſtayed 
there he might have made leaſes in Reverſion, but the ſaid 
Statute goes further, and ſays, Proviſo that he ſhall not make 
a leaſe in Reverſion, vide 19 H. 8. Dyer 357. The Statute of 
32 H. 8. of leaſes to be made by Husbands of the lands of their 


Wives by the general Wozds of the laid Statute, they — 
make 


Leaſes, 
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make Leaſes in Reverſion, But the Statute goes further 
P2oviſo, that there ſball not be any fozmer Leaſe in being a⸗ 
bove 21 years befoze the making of the ſaid Leaſes, In all 
Caſes of Statutes which are with Pꝛoviſoeg, the Law up⸗ 
on them ſhall be taken generally, if not in ſuch particulars 
Which are reſtrained by the Pꝛovilo, as here, the {Þ2oviſo 
goes to the ancient Rent to be reſerved, that the Counteſs 
{ball have remedy againſe the Leſſees foz the ſaid Kent, ac, 
therefoze it is at large in all other points but in theſe: As 
ik the Mike be within age, and tbe and her Hus band joyn in 
a Leaſe, pet this Leaſe is good by the Statute of 32 H. 8 be⸗ 
cauſe the Law is general, and doth not reſtrain theſe Im⸗ 
perkections expzeſly: So a Feoffment in Fee with warranty, 
Pꝛoviſo that he ſball not Uouch ; yet that is a reſtraint as 
to the Uoucher only, and he ts at large to Rebutt oz have war- 
rantia Chartæ: A Leafe foz life, Pzobiſo he ſhall not do vo⸗ 
luntary Waſte, he is at large to do other Waſte . but otherwiſe 
it were if there Were no Pꝛovilo. 'Therefoze a P2oviſo makes 
the wozds pꝛecedent to be expounded moze liberally, The 
wozds of the Statute of 3; +4. 8. cap. 39. of Surveyors, Which 
gives authoꝛity to the chief Officer to deviſe, ſet, oz let foz 21 
years, he might have made a Leaſe foz 2: years in RKeverſion, 
ik the Pꝛovilo had not been. But the Wozds of the Act in our 
Cale are demiſe ; demiſes therefoze ſhall be taken moſt liberal⸗ 
ly. 3. As to the intent of the Act, this Leale is Within it, 
foꝛ the intent is to be collected ont of the Wozds, and ſball not 
be d2awn to any p2ivate intent againſt the wozds which 
ſbould be done here; foz by ſuch Expoſition the Earl, his 
Peirs, Executozs, dc. ſhould be pꝛejubiced and the Counteſs 
only ſhould be benefited; Alſo temedy is given to the Coun= 
tels by this Act againſt ſuch Leſſeeg, that ſbe ſhould have the 
Kent by Debt oz Diſtreſs, as it ſhe had been party oz pꝛi⸗ 
vy, therefoze it is reaſon via verſa , that they have remedy 
againſt her koz their Leaſes; Alſo he ſaid that the ſame re⸗ 
medy ſhould ve foz them as againſt the Earl himſelf if he 
had lived therefoze they ball have remedy againſt her, 
who might have had it againſt the Carl in his life, Alſo 
the Statute is to be expounded accozding to the Wozds , 
where ſuch Ex poſition is not rigoꝛous noz miſchievous. Allo 
pzivate Laws are to be expounded by the Letter and ſtrictly, 
as the Deed of the party, ag 14 E. 4. 1. Br. Parliament 16. a 
particular Act Was made that the Chancellor, calling to him 
one of the Juftices, might award a Subpzna between 4. 
and B. and end the matter between them; there, by all 
the Juſtices but Littleton , He ſhall not award a Subpœna 
general, but a >5ubpena making mention ok the Act, koz he 
{ball purſue the particular Act ſtrictiy, and a common Act 


foz the common pzofit (yall be conſtrued largely, Allo a 
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Statute ſhall not be conſtrued largely by Equity to the over- 
thꝛow of an Eſtate: as the Statute Which gives, That if a 
Woman conſent to a Raviſher, that the next Peir ſhall enter, 
ik the Daughter eftreth, and afrerward a Son is bozn, he 
ſhall not put out the Daughter, becauſe the Statute ſhall not 
be d2awn to a pzivate intent to the overthzow of an Eftate 
veſted befoze lawofully in the Daughter: Therefoze neither 
in our Caſe the Act ſhall not be dzawn to a pzivate ſenſe 
fox the benefit of the Counteſs to overthzow the Leaſe foz 
years ; and it is not like to the Cate which hath been put: 
If he make a Leaſe foz twenty years. and foꝛ other twenty 
pears, the ſame is not good by the Act, which Caſe J a⸗ 
gree, foz that is a Leaſe foz fozty pears, Egerton Solicitoz 
contrary: 1. As to the Woꝛd Demite from diſmiMon,the ſame 
is nothing elſe but a letting of the Land, Lo Leaſe is from 
(Laier) a French Wozd, and luch a Demiſe at a day to come 
is an Jn:ereſt of a Leaſe, and not a Leaſe it ſelf, foꝛ he hath 
not let the Land: As ik J ſay, J let you my Land foz 21 
years: When ſhall you have my Land e Shall you Have my 
Land at a day to come, oz preſently If J fell you Land, and 
Covenant that it is diſcharged of all other Jncumbzances 
than Leaſes foz 21 years, and there is a Leaſe to begin after= 


wards foz 21 years, J have bzoken my Covenant, If J am 


bound to make you a Leaſe foz 21 years, and. J ſay to you, 
J make a Leaſe to you to begin 200 years after, J have foz- 
feited my Obligation. It the cuſtom of a Yanoz be that 
Dominus pro tempore May make Leaſes foz 2: years, may he 
make a Leaſe to begin 20 years after : Truly not, if there 
be not a Special Cuſtom to make it good, Ik J give autho⸗ 
rity to my Steward to make Leaſes ot my Lands foz 2 : years, 
he cannot make a Leaſe to begin at 100 years hereafter. 4s 
to the Caſe of the Duchy, there the Condition is that he 
ſhall make Leaſes acco2ding to his diſcretion. theretoꝛe there 
he may make ſuch Leaſes as he pleaſeth, As to the Statute 
of Richard 2. Which enables Ceſtuy que uſe, it ig not like to 
our Act oz Statute. foz that is, that Feoffments. Eſtates, ac. 
therefoze he may make ſuch Leaſes Without doubt. It J de- 
viſe that my Executoz ſhall make Leaſes of my Lands foz 21 
pears, he cannot make a Leaſe foz to commence 100 years 
after - and if they do not make them within convenient time, 
the Heir ſhall avoid their Authozity: So the Statute Law 
hath ſuch Expolition that the preciſe time ought to be obler⸗ 
ved. as the Statute of 14 E. 3. Cap. 18. x. Keceit to Uoucher, 
8, Ik the Tenant vouch to warranty a dead man and the 
Demandant will aver that the Uouchee is dead, oz that there 
is none ſuch . there the Aberment .ſhall be received without 
mote delay. Upon that Statute the Caſe in 21 E. 3. Where 


one vouched to warranty, and a Summoneas ad —— 
um 
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dum iſſued, and then came the Demandant, and would have a= 
verred that the Uouchee is dead, the Tenant ſaid he ought to 
aver the ſame upon the Uoucher to warranty, and that now 
he had ſurceafed his time to take advantage of the time; and 
the Demandant ſaid , That the Statute did not bind him to 
that, noz pzeſcribed any time, but left the ſame generally. yet 
by the Court it Was awarded that he ſhould have the Aver⸗ 
ment the time of the Uoucher, oz not at all. So the Sta⸗ 
tute of 11 H. 7.cap 20. If a Woman who hath a Joynture 
foz life oꝛ in Tail, and ſuffers a Common Recovery. accoꝛd⸗ 


ing to the Statute of 11 UH. 7. cap. 20. and afterwards the 


Jſlue in Tail, celeaſeth all his right by Fine and dieth, his 
 Iffue may enter, foz the aſſent ought to be by Uoucher in the 

ſame Action, and the like, fo2 if there be a mean inſtance be⸗ 
tween the Recovery and the aſſent, then any Aſſent after is no⸗ 
thing to the purpoſe ; fo2 the Recovery being once void by the 
Statute, it cannot be made good by aſſent afterwards, Vide 
Dr. & Student 54. and yet the Statute ſaith, Pꝛobided that the 
Act ſhall not extend to any ſuch Recovery, Diſcontinuance, #c, 
if the next heir be aſſenting to the ſame Kecovery,zc, ſo as the 
ſame Allent oz Agreement is of Recoꝛd oz enrolled ; and doth 
not ſay, It the Allent ought to be at one time, oz at another, 
But to come to Leaſes upon Statutes. Bekoze the Statute 
of 2 E. 6. cap. 8. if Leaſes Were not found by Dffices, they 
ſbould be ouſted and put to their Traverſe, But put caſe that 
after that Statute a Leaſe to begin at a day to come is not 
found by Office ſhall it be aided by that Statutes I2otruly, 
and ſo ix is holden in the Court of Wards at this day, and 
the Loꝛd Chief Juſtice of England ſo held in his Reading at 
Lincolns Inn: The Statute of 1 bliz. of Leaſes to be made by 
Biſhops is, that Leaſes other then foz 21 years from the time 
that they begin, thatis, when they take effect as a Deed, and 
when they take effect not to be executed; fo2 ſo they might make 
infinite Leaſeg : Q ere the further part of Egertons Argument 
in this Caſe ; And vide in Cooks 1 part of his Kepozts, Where 
this Caſe is repozted to be adjudged; that the Leaſe made in 
Keverſion by the Earl Was a void Leaſe, 


Mich. 29 Eliz. In the Common Pleas. 


Does bꝛought upon an Eſcape in L. the Defendant ſaid, 


That he ſuffered him to eſcape in C. by the commandment 
of the Plaintiff, without that; that he elcaped in . It was hol⸗ 
den to be no Plea, But in an Action upon a falſe impꝛiſonment 
in L. he may juſtiſie, That he was Sheriff of C. and took him 
by fozce of a CUrit, without that. that he impꝛiloned him in 1. 
Rodes Juſtice, One bzings an Action upon an Eſcape in i. and 


in truth he never was in L. after the Eſcape,in an action he ſball 
recover 
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. Scot and Scots 
Cale. 


Common Re- 
covery. 

2 Leon. 128. 
3 Leon. 225. 
I Cro. 73. 


Conditions; 


recover, Periam and Rhodes, Where the matter of Juſtiflcati⸗ 


on is tied to a place there the place is traverſable, and Rhodes 
ſaid, There was a Caſe adjudged, in an Action, by Davage , a= 
gainſt the Mayoꝛ of Lynn, where the Defendant juſtified as a 
ſpecial Juſtice within the Town, and traverſed the place alledg⸗ 
ed by the Plaintiff, | 


Mich. 29 & 30 Eliz. In the Kings Bench. 
CLXI. Scot and Scots Caſe. 


3 Scot the Elder ſued a Replevin againſt George Scot 
the Pounger : The Caſe was this, Dne Georgo Scot 20 
H. 8. being Tenant in Tail of certain Lands, ſuffered a Keco- 
very to the uſe of his laſt Mill. and 25 H. 8 by his weill decla⸗ 
red.'That he willed that the Kecoverers make a good and fabou⸗ 
rable Leaſe to Hugh Scot hig younger Bꝛother, and 25 H. 8. they 
make a Leaſe to Hugh Scot fox ninety nine years, reſerving 111. 
5 5.8 d. rent payable at the Annunciation and Michaelmas by equal 
poztions. and that to the Kecoverers, their Heirs and Aſſigns, 
And further it Was covenanted that after the death of the Kieco- 
verers, the rent ſhould be paid to Ceſtuy que uſe, and his Deirs 
and Iſligns, any thing in the Jtidenture to the contrary not⸗ 
withſtanding. Pꝛobiſo that if the Leſſee make his Þeir-male his 
Alligneeof the Term-that then he pay the rent tothe Hecoverers, 
their Hetrs and Alligns. and he did not pay the rent to the Deirs 
of Ceſtuy que uſe, and thereupon was a Diltreſs and a Ueplevin, 
Drew argued foz the lainti(f; and firſt he ſpake to the peꝛfoꝛm⸗ 
ance of the Condition, and when a Condition is created, the 
Law ſays it ſball be taken favourable foꝛ him who is to per⸗ 
fozm it, as 3 H. 7. One is to make Appzopztation of ſuch a 
Church, and he grants a rent out of it and then makes the ap⸗ 
pꝛopziation, it was holden that he had perfozmed the Condi⸗ 
tion. So 27 H. 8. a Leaſe upon condition to ſcow2e the Ditches; 
ik he once doth it, it is ſufficient, and he cited another Caſe out 
of 37 H.6. As to the creating of a condition, there are ſome 
wozds Which are conditional of themſelves, as in Litt: Ita quod, 
ſub conditione, Ad effectum, 38 H. 6. 34. in Caſe of the Ring: 


In ſome Caſe (Pro) makes a condition, in ſome Caſes not. 


Proviſo alia ſometimes makes a condition, ſometimes it is ta- 
ken fo2 the enlargement of an Eſtate, 45 E. 3. 8. One had the 
ward of Land, and of the Body, and granted the ſame to W. 
P. hig Servant, Pro bono ſervitio, and He-Departed from his 
ſervice, the other may enter in the Wardſbip and land therefoze, 
(Pro) makes a condition. 41 Eliz. One granted an Annuity to 
another Pro concilio inpendendo. if he Doth not give counſel, 
the Annuity is fozfeited fox he hath no means to compel him to 
give counſel, and therekoze it is a condition: But in tome _ 
ro 
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Caſe. 


(Pro) doth not make a condition, as if befoze the Statute of 
Quia emptores terrarum, one makes a Feolfment of lands pro ho- 
magio ſuo, there if the homage be not done. he map diltratn fox it, 
9 E. 4.21. (Where Tythes are exchanged foz Annuity oꝛ annu⸗ 
ity koꝛ Tythes, there it is not a condition. (Si) in the Caſe 


of Colthirit ig a condition, in ſome other Caſes no condition. 


(Proviſo) in dur Caſe doth not make a condition. H.6.44.4 man 
made a Feoffment with Warranty, Proviſo ſemper. that he ſhould 
not vouch him noꝛ his heirs, So a grant of a rent, Proviſo that 
he ſhall not charge his perſon:theſe are not conditions but (0ze= 
pꝛiſes. 9 H. 6. a Leaſewas made Without impeachment, Proviſo 
that he ſhould not do voluntary Wafte ; this Proviſo went to 
a Covenant, and not to the overthzowing of the Eſtate. So 
if one granted a Banoz, Proviſo that his grant ſhall not ex⸗ 
tend to a Mood upon the Yanoz, the ſame is not a condition 
but a fozepziſe o2 exception. 35 H. 8. Br. Conditions 195. 


Note foz Law, That Proviſo ſemper put on the part of the Provio Con. 
Leſſee, upon the wozds of the Habendum, makes a condition, 


but contrary of a Proviſo on the part of the Leſſozs As it is 
tobenanted after the Habendum and after the Reddendum, that 
the Leſſee (hall ſcowꝛe the Ditches, Proviſo that the Leſſee car⸗ 
ry the Dung to ſuch a place oz field the fame is not a condition 
to fozfeit the leaſe fox not doing of it. Contrary it the Proviſo 
be put immediately upon the Habendum, Which makes the Ex 
fate, oz after the Reddendum. The Cale 27 H. 8. of Martin 
Dockery is left at large, Jn 5 Elu. there Was a Cale of otic 
Etherel, Where the Biſbop of York made a leaſe foz years re- 
ſerving rent to him and his Ducceſſozs, Proviſo that during 
the time of ebery vacation , the rent ſhould: be pald to the 


Dean and Chapter of York, and it Was not paid to them 


after the death of the Biſbop, during the vacation: It wag 
holden to be no condition, but a limitation. Alſo if the Pro- 
viſo hereſhall be a condition, then it is a favourable leaſe accords 
ing to the will,foz a conditional leaſe is not a favoutable ſeate. 
2, Point, Jf it be a Condition yet the Plaintiff ought to re= 
cover the rent foz Which the demand ſþall be, where the En⸗ 
try is only the moiety of an annual rent , and he demands the 
whole, therefoze his demand is not good? foz if à Feoffment 
be piraded made by one, and the Deed is ſbewed. by which it 
appeareth that it was made by many. although he wag ons 
of them, yet it is not good, noꝛ warranted by it. Allo the ton⸗ 
cluſion which they make doth deſtroy the Whole, foz it is. At quia 
predict. redditus Wag not payed, dc. Mhich was that # the tent 
of the Whole year, ſcil. 11 l. 6 s. 8 d. and that is falſe; fos if the 
moiety was paid, he had no cauſe to enter; buf by their con⸗ 
cluſton, if all was paid but a penny, yet they might enter, and 
therefoze the Rejoynder is not good, Cook contrary, fog the 


Avowant : he laid, It is a condition, and he put this as a _ 
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ral Rule, That where a Proviſo ts parcel of the ſentence Which 
contains Covenant, oz abzidgeth parcel of the Covenant, 
that it doth not make a Condition, but an Exception, As ir. 
a rent granted, Proviſo that he ſball not charge his perſon, 
the ſame is not a Condition, becauſe it abꝛidgeth parcel of the 
Gꝛant, and controuls the Sentence pzecedent, So 9 H o. Pro- 
vito that he (ball not do voluntary uÞaſte , foz it abzidgeth the 
flrſt impeachment of Mae. So a Feoffment with warran⸗ 
ty, Proviſo that he ſhall not vouch , abzidgeth parcel of the 
fozce of the warranty; foz by warranty he may rebut, vouch, 
o2 habe Warrantia Chartz : Therefoze there Where it is parcel 
of the Sentence which contains Covenant, it is not a Condi⸗ 
tion: and that difference was holden and agreed in the Loꝛd 
Mountjoyes Caſe, But in our Caſe there is not a qualificati= 
on of the Sentence, oz Covenant contained in the Sentence, noz 
participant at all with the Sentence, but it ſtands ſubſtantive, 
fox there was a full Sentence befoze, and therefoze it is not 
parcel of it, Allo it varies from the Sentence pꝛetedent in the 
perſon who ſhall pay the rent. and to whom it ſhalt be paid. 
and therefoze it is a new Sentence, and ſtrange to the firſt : 
and it is not like to the Caſe of 9 H. 6. befoze , Br. Warranty, 
he ſball not vouch, fox there it controuls the pꝛecedenk Sen⸗ 
tence: But if J make a Feoffment in Fee With warranty, 
that he ſhall not vouch J. >. who is a ſtranger , there it is a 
Condition; but if it is that he ſball not vouch the Feoffoz , 
there it is not a Condition. And the Caſe of the Biſbop of 
York, Was Paſc. 4 Eliz. Rot. 460. Corn. Banc. He conceived.that. 
during the vacation, the rent ſbould go tothe King, and there⸗ 
foze perhaps he eſpectally limited it to be paid to the Dean 
and Chapter of York, and there the Proviſo did not make a 
Condition: Foz although it was limited to be paid to the 
Dean and Chapter in the time of the vacation, With a Proviſo, 
oꝛ by way of Pꝛomile, pet there it is a Condition. foꝛ all is one 
Cozyozation ; fox the Dean and Chapter are part of the Coz⸗ 
pozation to Whom: it was reſerved befoze - foz it was reler⸗ 
ved befoze to the Biſbop and his Succeſſozs But 15 and 
16 Eliz. Andrews and Cromwells Caſe, Where John Blunt ſold 
a Manoꝛ to Andrews, and his Þeirs, and Blunt covenanted 
to ſuffer a Common Recovery foz the better aſſurance there⸗ 
ok, and afterwards there was a Proviſo, Pꝛobided always, 
That Andrews re⸗grant the 'advowſon Which was appen⸗ 
dant to the Manoz to Blunt foz His life; and becauſe there 
it ſtands ſubſtantivè hy it ſelf, therefoze it was Holden to be 
a Condition: and yet truly it was not the meaning, that fox 
not granting of a pelting Xdvowſon, that the Whole fozmer 
Eſtate of the Panoꝛ being of great value, ſhould be defeated; 
pet notwithſtanding it was Holden to be a Condition: and there 
allo the Opinion ok Br. 35 H. 8. is controuled, That Where 
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alfo the Opinion of Br. 35 H. 8. is controuled; that where a | 


Proviſo ig jumbled amongſt Covenants. that it doth not make 
a Condition: Proviſo never makes a Covenant. theretoꝛe either 
the Sentence ſhall be void, oz it ſhall be a Condition, as if a 
Leaſe foz years be made, Proviſo that the Leſſee foz years do 
not commit (ate, it is no cobenant. Me laid as to the ſecond 
point. that the ſame was adjudged between Andrews and Crom- 
wel, where a rent was payable every half year , and there, as 
Here, the Whole rent Was demanded, and it was good, foz he is 
not to pay the one motety ; and he is at his peril to pay the one 
motety ; and he Who denies the whole, denies every part; 
Et quicquid dicitur de toto, dicitur de partibus. It Was adjourn= 
ed. | 


Hil, 29 Eliz. In the Common Pleas. 
CLXII. The Lord Mountjoyes and Barkers Caſe. 


N an Ejectione firmæ upon a Special Uerdict the Cale was 
this, Ring Ed. 6. granted the Hanoz and Hundzed of Treming- 


ton in Fee, rendzing rent, to hold of the Manoꝛ of Kaſt Greenwich 


in Socage, reddendo annuatim 136. Queen Mary reciting the 
firſt G:ant;in the firſt year of her reign, granted the rent and keal⸗ 
ty and the Yanozs of Cautord, D.S. Et etiam Manerium noſirum, 
& Hundreaurn de Tremington (although ſbe Had not the Panoz) 
to the Barqueſs of Exceter ; after Which the Barchioneſs be⸗ 
ing ſeized of the Manoꝛ of Cautord holden in Capite, and of o= 
ther Lands 4 and 5 Philip and Mary, deviſed the Banozs of 
Cauford , D. S. and whereas ſhe had nothing in the Banoz of 
* — but the rent and fealty out of it; ſbe deviled the 
ſame with the others to the Lozd Vountjoy : and alſo ſhe deviſed 
Divers Legacies and Annuities to her Servants and others, 
And deviſed by the ſame Mill, that they ſbould be levied of the 
Mano; of Tremingron, and of the Manos of D. S. Whereas 
D. S. were not Manozs but Farms, And one Barker was 
found Heir to the Deviſoz, Who claimed to have the third part: 
'Thefirlt queſtion was, It the rent and fealty here holden in Ca- 
pite, paſſed by the name of the Panoz, oz not: and if they paſſed, 
what quantity paſſed, Walmliley, They do not paſs by that 
name; foꝛ this rent, nec in rei veritate, nec in reputatione, Was 
ever taken foꝛ a Panoꝛ. Alſo ſhe hath named it in her mill, be⸗ 
tween thoſe which are very Yarozs, by Which it appeareth, 
that her intent Was not to paſs it unleſs it was a Mano as 
the other, Which lenſe is alſo foꝛtiſied that they (ball be lebied, 
pa d and taken; by Which J tonteibe her meaning was that 
there ſbould be ſome place to which the Deviſees might reſozt to 
tevy it. Further, It is taken foz Law in Mills; that a thing im⸗ 
plyed ſhall not deſtroy a thing Mt a But if by * 
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the Kent ſbould paſs, then the Manoz of Cautord ſhould not 
paſs, which was her expze(s will to pals. 48 16 Eliz. Dyer 3 30. 
where a man devileth his Lands to one and his Heirs Yales, 
and if he dye Without Heir of his Body ac. Here he ſball not 
have Tail general to the Þeirs of his Dobp „but to the Heirs 
males of his body. foz that was theexpzeſs limitation, and the 
other after but implication, So 16 Eliz. Dyer 333. in Chapmans 
Caſe : But our Cale is better, koꝝ that there are not Wozds ſuf= 
ficient to Warrant any implication, foꝛ nec in veritate,nog in com⸗ 
mon ſpeech was it ever taken foz a Yanoz, 27 H. 6. 2. 22 H. 6. 
39. Green Acre map paſs by the name ot a Manor, although it 
be but an Acre ot Land, becauſe it is known by ſuch name. In 
27 H. 8. a man having ſuffered a common Recovery to his ue, 
willed that his Feoffees ſbould fell, ac. So in Chapmans Caſe ; 
a man in his (ill limited a Remainder to his Family, there it 
is taken, the ſame is a Remainder to thoſe which are his next of 
Blood. So 41 E. 3. à man debiſeth Land to A. his Daughter, 
in truth ſbe being a Baſtard, ſhe ſball Have it, becauſe ſhe is 
known by the name of Daughter. So if there be Gzandfather , 
Father and Son, the Father dyeth and the Son gives Lands 
to his Father and his heirs, the Gzandfather {ball have it, foz 
that the Son ſocalled him, 19 H. 8. Lands are deviſed to the 
right Heirs of J. S. who is attainted, having Jfue.a Son. the 
Son ſball not have the Land, foz the wozd ( Heir) intends one 
Who map inherit, but he cannot. becauſe a man attainted cannot 
Have an Heir: And that is a ſtronger Caſe than our Caſe, in 
which there is not anp affinity With a Panoz, fox it is but a 
ſum in grols but ik it had been an Acre of Land, perad venture 
it {bould have paſſed, but being Bent. Common, Eſtovers , oz 
other Pꝛofitg . they cannot paſs, foꝛ they have not any reſem⸗ 
blance to the Mannoꝛ: but peradventure a man habing a Mano 
parcel in Demeſn. and parcel in Services if he alieneth his De⸗ 
meſns , and afterwards deviſeth his Banoz, the Services Will 
paſs, Gawdy, Alt the difficultyof the Cale is this, It by the 
Deviſe, the rent out of Tremington ſhall paſs, fo it not-then the 
third part thereof cometh to Barker. And J conceive clearly, That 
the rent ſball paſs ; foꝛ (Mills ſball Have a favourable conſtruc⸗ 
tion accoꝛding to the intent of the 2eviſoz, and no part thereof 
ſhall be void. if by any means it may be made good; fox intent 
then appeareth that ſomething ſhould paſs out of the Panoz of 
Tremington, fqz other Wide a Clauſe in her Will would be krivo⸗ 
lous, Fox it is pꝛetiſely found by the Jury. that neither at the 
time of the Will, nox at the time of her death,ſhe had nothing of 
the ſaid Manoꝛ of Tremingron.but the (aid Kent of one Hundzed 
thirty and ſix pounds, Alſo it may be taken that ſhe who deviſed 
was ignoꝛant ofthe Law, and conceived that it Was a Manoz 
when ſhe had Hents and. Services out thereof , notwithinnd- 
ing that, thoſe Who are learned inthe Law know, that a Ma⸗ 
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noꝛ could not paſs without there was two Suitozs at the 
leaſt, 21 R. 2. Deviſe 27. Lands are deviſedto one fox life, the 
remainder Eccleſiæ Sancti Andreæ in Holborn, there it is hol⸗ 
den in an Ex gravi Querela, that the Parſon ſhould recover, 
foz otherwiſe the Deviſe ſhould be void if the Parſon ſbould 
not have the Lands; and in Wills, (ball ſubſerbe and give 
place to the intent of the Party; and therefoze if a man de⸗ 
viſeth, that his Lands ſhall be ſold foz the payment of his 
debts, his C recuto2s ſball ſell them, and to that intent the 
naming of them Executozs is ſufficient, Plow. Com. 523. in 
Weidens Caſe it is vouched to be adjudged; that if one af- 
ter the Statute of 27 H. 8. deviſeth that his Feoffees ſhall 
be ſeized to the uſe of A. in Fee, that it Was a good Deviſe 
of the Lands to A. and pet then he had not, noz could have 
any Feoffees, ic. But the Party was ignozant of the Sta⸗ 
tute, and his intent to paſs the Land Was apparent, in that 
Caſe the wozds were ag much impertinent to the matter, as 
in our Caſe, fo2 there He had not any Feoffees, as here ſhe 
hath not any Manoz, Br. recites, That in 38 H. 8. it was 
holden by Baldwin, Shelly, and Morgan, that if a man who 
Had Feoffees to his uſe Would, after the Statute of 27. H. 8. 
that his Feoffees ſhould make an Eſtate to J. 5. that the 
Land ſhould paſs to J. S. 26 H. 8. Feoffments & Faits 12. 
L and cannot paſs by the Deed of an Houſe , fox it cannot be 
parcel of an YVoaſez but an Acre of Land may be given by 
the name of a Carve, and a Carve of Land by the name of 
a Manoz; and yet a Carve can be no moze a Yanoz, than 
this rent: yea, Rents and Services moze reſemble a Banoz, 
than a Carve of Land. It cannot be intended that her Will 
was here to paſs the Manoꝛ it ſelf, Which was not in her , 
but in another, Alſo ſhe by four years befoze had the rent, 
and therefoze it ſhall be intended, that it was her meaning to 
paſs the ſame, which lhe her ſelf received, and no other thing: 
and although in the Deviſe the rent be ſpecially named, and 
the Manoz alſo yet the ſame ſhall not alter the Caſe ; foz 
if a man grant the Reverſion upon an Eſtate fo2 life, and 
by the ſaid Deed grants the Land, and the Tenant at- 
tozns , and the Gzantee deviſeth all his Land, the Rever- 
ſion ſhall paſs without all queſtion, Jf a man grant the ad⸗ 
vowſon of D. and in the ſame Deed. the Church and Kecto⸗ 
xy of D. and the Gzantee deviſeth the Bectozy of D. the 
Advoroſon ſhali paſs. In Adams Caſe, Plow. Com. 195. a 
man leaſeth his Capital Meſſuage rendzing rent, there 
the queſtion is, Ik the Reverſion oz Kent ſball paſs: It 
was adjudged , That all Which he had palled. as to that, 
that it cannot be levied out of the Rent, fox that no place 
is therein of Diſtreſs ; I ſay, that ſbe did not know whether 
a leller rent might be paid out of a * rent. and « H 4 — 
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ture was granted reſerving rent, and the Gzant was good, 
The wozds of the ill are, All which Manors, Lands, and Te- 
nemente, &c. ſhe deviſed to the Lozd Mountjoy,and theſe Wozds 
erpound her meaning . foz although the Wozd (Rent) be not 
Within the voozd (Manor) pet the Wozds ( Lands and Tenements) 
do compreyend it, and woꝛds ſubſequent in Mills may cxpzeſs 
the Pꝛemiſſles. As 16 tliz. Dyer 333. Chapman ſetzed in Fee 
of two Houſes , having thzee 2Bzothers . deviſed the Houle 
in which A. inhabited to his thzee Bzethzen, and A. to dwell 
there, and they not to raiſe the rent, and deviſed the Houſe 
in which 3. his Bzother dwelt to him, and that he pay to 
C. his Bzother 3 | fox to find him at School, and other wire to 
remain to the Youle ; Provito that the Houſes ſhall not be ſold, 
but ſball go to the next of the Name and Blood which are 
Male, and dyed, 6. His bzother dyed Without Iſſue, the el⸗ 
deſt of the two middle bzothers entred, and had Iſſue a Son 
and dyed, It was a Nueſtion, It the Son oz the middle bꝛo⸗ 
ther ſhould habe the Houſe : And it wag holden that the Son 
of the eldeſt ſhould have ic in Tail, which Expoſttion was by 
reaſon of the wozds in the Proviſo, that it ſhould not be Sold, 
and that it ſhould go tothe Peirs Dales, Shuttleworth, The 
rent ſhall not paſs by the Deviſe, foz the conſtruction of a Mill 
ought to be acco2ding to the Woꝛzds oz accozding to the in⸗ 
tent collected out of the Wozds and not by a thing out of 
the Mill; fo2 then a ſtranger ſhall be the maker of the Will 
of another: And 19 H. 8. if a TUtil] be doubtful it ought to 
be expounded foz the Heir at the Common Law, And if 
the rent onght to paſs, it ought to Have apt wozds, and 
not the name ok a Yanoz, And thereupon he put the Caſe, 
that Where one devileth certain Lands to one, and after- 
wards his Goods, Leaſes, and other things to another: All 
his Goods and Terms ſball paſs, but not his Lands, fo2 that 
there wanteth apt wozds to paſs them. foz the Wozd ( other 
things) ſhall not paſs them; and this ſet ozder ought to be ob⸗ 
ſerved. foz the avoiding ot confuſion: And the Kent and Ser⸗ 
vices {ball not paſs foz the two parts, admitting the wozds 
ſufficient, fox they cannot be divided: But Periam ſaid, That 
the rent might be divided. Ande: ſon ſaid, That it ſhould be 
but a Rent⸗ſeck: Periam (aid it Was a Rent diſtrainable of 
Common Right, but Anderſon doubted of it; but they all a- 
greed that it might be divided, but there ſhould not be two 
I enures, Fenner, The Rent ſhould paſs by the Deviſe of the 


Panos, foz thereis do difference betwixt a Manoꝛ anda Seig- 


ntozy in groſs amongſt Lay⸗men; and then their intent ſhall 
be taken, although it was not wzitten by apt Wozds; foz in 
Gzants a Reverſion ſhall be taken foz a Remainder, and a For- 
tiori a Debiſe. And 7 E. 3. a Manoz ſhall paſs by the name 
of a Knights Fee; and 19 H.8. a Wood ſhall paſs by the _ 
0 


Spring and Lawſins 2 
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of Land and 38 E. 3 by grant ot᷑ totam terram which A. held 
in dower, the Leverton ſhall paſs, Afterwards in Mich Term 
the jlainttt diſcontinued His Ation. And beriam told me, J 
being at his Houſe, that the Opinion of the Court was again 
the Plaintiff, and if it had not been diſcontinued, they would 
have given Judgment accozdingly : Now this Was the intent 
of the Loꝛd Mountjoy. The Harchioneſs had debiſed all her 
Lands, and had not left any thing to her Heir, foꝛ Which Caſe 
the Heir of the Darchioneſs entred into the third part of the 
Manoꝛ of Cauford (of Which the Leaſe upon which the Kectione 
firmæ Was bzought, was made by the Lozd Mountjoy to Inſley ) 
and into the third part of the reſidue of the whole land:now his 
meaning Was, That if the rent was not well paſſed by the name 
of the Panoz, then the ſame deſcended to the Heir, which was 
ſufficient foz him: Foz the Special Uerdict foundalſo. hat the 
rent was the third part of the value of the whole Land of the 
Marqueſs:So that thereupon it may be collected, That if a man 
hath thzce Manoꝛs. ſome of them Holden in Capite, and of equal 
value, and he devtſeth two of them, and ſuffereth the third to de⸗ 
ſcend, that the Deviſe is good foz every part of the two Ma⸗ 
noꝛs, and the Heir (bail not habe the third part of each Banoz, 


Paſe. 28 Eliz. .In the Common Pleas. 
CLXIIL Spring and Lawſons Caſe. 


Ne recovered in an Ejectione firmæ, and atter Wards the De⸗ 

_F fendant made a new Leaſe fo2 years, and he who recover= 
ed ouſted him. and he bzought an Ejectione firmæ: and the other 
pleaded the fozmer Recovery, Jt was holden a good bar by all 
the Juſtices, but Windham and Periam, and bythemthe ſame is 
no Eſtoppel. foꝛ the Concluſton ſhall be Judgment if Action, and 
not Judgment if he ſhall be anſwered :Ind although that it be 
an Action perſonal, and in the nature of a Treſpaſs, pet the 
Judgment ts quod habeat poſſeſſionem termini ſui, During Which 
Term the Judgment is in fozce, it is not reaſon that he ſhould 
be ouſted by him againſt whom he recovered; foz ſo Suits 
ſbould be infinite; and by Rhodes an Entry pendent the Writ 


{þall abate it. 
CLXIV. Hil. 29 Elix. In the Kings Bench. 


A N Action of Covenant was bꝛought againſt one who had 
been his Appꝛentice; The Defendant pleaded that he 


was Within age: The jdlaintiff maintained his Action by the 


Cuſtom of London, Where one by Covenant may bind him⸗ 
Leif within age: Exception Was taken to it that that Was a 


Departure: Foz 18 R. a. an Jnfant bzought an Action _ his 


Savage and Knights e $ Grizdal Biſhop of Torks 
Caſe. | Caſe. 


Guardian in Socage, who pleaded that the Plaintiff'wag with⸗ 
in age, The Plaintiff did maintain his Declaration, That 
by the Cuſtom ot ſuch a place an Jnfant of 13 years might 
bzing accompt againſt his Guardian in Soccage, and it was 
there holden to be no departure. Wray Chief Juſtice was of 
Opinion, that it was no departure; foz he ſaid, It ſhould be 
frivolous, to ſhew the whole matter in his Declaration: viz. 
That he was an Jnfant, and that by the Cuſtom he might 
make a Covenant which ſhould bind him. But Quzre of the 
Matter, and of his Opinion, foz that many learned Lawyerg 
doubted much of it. And vide the Caſe in 19 R. 2. of the Guar⸗ 
dian in Soccage. . 


Mich. 29 & 30 Eliz. In the Kings Bench. 
CLXV. Savage and Knights Cale. 


Rroꝛ was bꝛought upon a Judgment given in Leiceſter in 
Debt; I anteild aſligned Crroz. becaule in that Suit there 
was not any Plaint, foꝛ in all Jnferioz Courts the Plaint is 
as the Oꝛiginal at the Common Law and without it no Pꝛo⸗ 
ceſs can Jſſue fozth, and here upon this Necoꝛd nothing is en⸗ 
tred ; but only that the Defendant Summonitus fur, &c. and bes. 
cauſe the firſt entry ought to be A. B. Queritur verius C. Clench, 
a Plaint ought to be befoze any P2oceſs iſſueth: and the Sum⸗ 
mons Which is entred here is not a Plaint and foꝛ that Cauſe 
the Judgment was reverſed : Jt was ſaid That alter the 
Defendant appeared, a Plaint Was entred: But it was an⸗ 
Cwered, Tyat that did not help the matter, foz there ought to 
be aJlaint out of Which Pꝛoceſs ſball iſſue, as in the Soveraign 
Courts out of the Oziginal weꝛits. : 


28 Eliz. In the Common Pleas. 


CLXVI. Grizdal Biſhop of Yorks Caſe. 


* —— Archbiſbop of York made a Leaſe fo2 one and twen⸗ 
ty years, anotherLeaſe foz years of the ſame L and being 
in being, not expired by four years. and dyed ; and in time ok va⸗ 
tation, the Dean and Chapter confirmed it. Clench, It is a good 
confirmation : A Biſbop makes a Leaſe foꝛ years. reſervingthe 
ancient rent but where it Was payableat four Feaſts of the year, 
it is now reſerved payable once in the year , the ſame is Within 
the Letter of the Statute, but not within the intent; the ſame 


Law, if the Rent befoze was uſually reſerved to be paid upon 


the Land,noW it ts reſerved to be paid at any far remote place, 
And he laid, that although his leaſe was in poſſeſſton, yet not to 
take effect befoze the fonr years ofthe fozmer Leaſe are expired, 

can⸗ 


Ho and Foes 4 $ linton and Bridges 
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cannot be laid an Eſtate within the Statute of 1 Eliz. whereby 
any Eſtate may paſs befoze the commenrement of it ; fox he to 
whom it was made, had but a right to have the Land; and he 
could not ſurrender, Ind he Held that the ſecond Leſſee ſhould 
pay the rent as Well bythe Contract as by the Eſtoppel, Periam, 
at the Common Law a Biſbop. with the Conũrmation ofthe 
Dean and Chapter, might habe made a Feoffment:Gift in Tail. 
and a Leaſe foz any rum of years ; and he ſpakemuch , What 
ſhall be ſaid the Poſſefſions of a "Biſhop : And rherefoze , if a 
Biſhop diſſeiſeth another of cevtain Lands, and makes a Leaſe 
thereof under the Sealof his Biſbomick, it thall be now his 
Seal and tt ſhall be his election in What capacity he will tale, 
and then this Land is to be reputed gurcel of the Polleſſion ot 
His Biſbopzick. | Hh + ns M 


Mich. 29 Eliz. In the Common Pleas. 
CLXVII, Ea and Fiors Caf. 


TR Hoo bzought a TUric of Intruſion againſt Richard Hoo, 
depending which n22it, the Demandant pzayed Eſtrepe- 
ment, and had it, and declared upon tt, ſcil. That the Tenant 
after the Pꝛohibition fecit Vaſtum, Eſtrepementum, in proſter- 
nendo, &c. To Which the Tenant pleaded, Not Guilty: But 
the Plea Was not allowed by the Conte, fog there is ns Iſſac 


this Caſe; but hennght to plead Quod nan fecit vaſtum, Se. K 5 


ter the Pꝛohibition. | 
29 Eliz. In the Common Plcas, ; | 


CLXVIIL Clinton and Bridges C 


Net; The Condition was fes perfozmance of an Anme. 
which was to pay 10 l. to the Plaintitt̃, and to do divers- 


other things: The Defendant pleaded Quad perimplevit Arbi- 
rrium, and ſbewed how the Plaintiff aſſigned fog a Beach, 
that the Defendant had not paid the 10 . The Defendant te⸗ 
joyned that he teudzed it to the Plaintiff, and he refuſed it. 
It Was the Opinion of Dyer, that the ſame i a Depatiure 
foz in the Bar, the Defendant pleads that he hath perfoxymed 
the award, and ſbews how: and now in the Kyoynder a Teti= 
der and Kefuſal, Which is not a perfoumaricef che A Ward, al⸗ 
though it is not any Bꝛeach oi it. . SI SPY 


29 Elix. 


8 


The Biſhop of Ls 2 $ P gorts 
_ Caſe, F : 5 3 Caſe. 


Tenures. 


29 Elix. In the Exchequer. 
CLXIX. The Biſhop of L's Caſe. 


pe Caſeof the Biſhop of I. the King Loꝛd, Meſne and 
'Tenant, the Melnalty is holden in chief,and the Tenan⸗ 


tp by Knights Service ; the Panoz eſcheats by attainder: It 


Debts to the 


King 


the Tenancy ſhould be holden in Chief was the queſtton, 
Manwood, It hath been holden, that no Tenure in Capite map 
be, if not by the creation of the Ring: And he laid, that if befoze 
the Statute of Weſtminſter 3. the Kings Tenant in Capite had 
made a Feoffment to hold of him ſo as now there is Lozd Meſne 
and Tenant; and afterwards the Heſnalty came to the Crown 
by Attainder. at. It by the coming of the Beſnalty to the Crown 
the Seignozy Paramount be extinct, then the Tenancy is not 
holden in Capite;but they habe taken a difference where the Mel⸗ 
nalty comes to the Seignozy, and where the Seignozy comes 
to the Meſnalty. But he (aid it was a good Cale, 


29 Eliz, In the Exchequer. 


3 


CLXX. Pigotts Caſe. 


Aſſignment of Pix: Collectoz of the Subſidy granted by JÞarlfament hol⸗ 


den 28 Eliz. and by reaſon thereof endebted to the Queen, 

(one B.betng indebted to him)aſſignedthe ſaid debt to the Queen 
foz parcel of her debt: upon Which Pzoceſs iſſued out againſt B. 
and now, at the return of the P2ocels, Cooper Serjeant, moved 
in the behalf of B. that the Aſſignment was not good, 1. There 
was no ſuch Parliament holden 28 Eliz. 2. No aſſignment of 
Debt to the Queen is elfectual, Where the Goods and Lands of 
the Queens debtoz are ſulficient, but here conſtat de claro, that 
Pigott ig lufficient: As to the matterof the Parliament, the truth 
is, that the Parliament was begun in October 28. But no Seſ⸗ 
flon was then holden, but it Was adiourned to Newbury 29 Eliz. 
But if a Seſlion had been holden, one ought to ſay it Was Pꝛo⸗ 
rogued, Fenner, There is not any Authozity in our Law foz ſuch 
aſſtgnments of Debt to the Queen. Man wood, The Parlia⸗ 
ment is October 28 Eliz. and ſo is the Roll, and the Recoꝛd of the 
Parliament: The Writs of Parliament were returned in O- 
tober 28 Eliz. But then the Queen adjourned the Parliament; 
foz there Was no Seſſion: and although it was adjourned. yet 
the firſt day of the Parliament Was in October: And ſuch was 
the Opinion of all the Juſtices. 


29 Eliz; 


The Queen and Paynes 
C : 8 


4 
—— 


or 


29 Eliz. In the Exchequer. 
CLXXI. The Queen and Paynes Caſe. 


A N Jnfozmation was exhibited againſt Payne Treaſurer of 
the Recoꝛds in the Kings Bench, upon the Statute made 
againſt the buying of Cattle, and he came and demanded Pztvi⸗ 
ledge. Many ood, It hath never been ſten, that ſuch Pꝛiviledge 
hath been granted againſt the Queen, Vide 21 H. 6. 22 in a Decies 
tantum. by the better Opinion the Party ſball have the Pꝛibi⸗ 
ledge, Some laſo that this is not like to the Caſe where the 
Queen only ts Hart y, foz in ſuch Cale attaint doth not lye a- 
gainſt tye Jury which have found foꝛ the Queen; contrary 
Where the Suit is tam pro Domina Regina quam, &c. Manwood, 
Che Law is not ſo.foz an attaint lyeth where the Queen alone 
is Party, Tanfield, Who Was of Counſel with Payne, ſhewed 


to the Court a Pꝛelident 29 Eliz. Where one tam pro Domina 


Regina quam, &c pꝛʒoſecuted a Suit in the City of Oxford, upon 
a penal Statute, and the Defendant claimed the Pꝛibiledge of 
the Common Pleas, being an Dfficer there, and by the Award of 
the Court, the Pꝛiviledge wag allowed him. Man wood, The 
Suit upon the penal Statute was in an Inkeriour Court,. But 
ſhew to us a Prelident where the Courts are equal, 


CLXXII, Mich, 30 Elix. In the Common Pleas. 


A Pooꝛ man Was ready at the Bar to Wage his Law; and 

upon examination it Was found that the Defendant was 
indebted to the Plaintiff ten pounds, to ve paid at the Feaſt of 
Chriſtmas ; and that upon communication between them it was 
agreed, that the Pefendant ſbould pay to the Plaint it at the ſaid 
Feaſt - |. in ſatisfaction of all the Debt due to the Plaintiff; 
and as to the other; |. that he ſhould be acquitted of it: Upon 
this matter the Juſtices were clear of Opinion, that the Defen= 
dant ought not to be admitted to Wage his Law, -foz notwith- 
ſtanding that bare communication,the whole Debt remained due 
not extinguiſhed by the communication fox 5 !. cannot be a ſati(= 
faction foz 10 l. but contrary of a collateral thing in recompence 
of it. ac. And ſatisfaction and agreement to pay - |. befoze the ſatd 
Feaſt of Chriſtmas in ſatisfaction of the Whole ol. Upon ſuch 
matter ſhewed, the Court wag of opinion, that the Defendant 
might be admitted to Wage his Law, 


CLXXIII. Mich. 30 Eliz. In the Common Pleas. 


I Na Replevin , the Defendant avowed foz damage fea⸗ 
ſant: Upon which Iſſue was jopned and found foz 


the Advowant: and Damages alleſſed, and a Retorno 
P Haben- 


Priviledge: 


* N —_ — „ — 


Germies 2 
Caſe. 


Withernam. 


Fine for Con- 
tempt. 


2 Leon. 119. 
1 Leon. 87. 
Aſſets. 


Alien Purcha- 
fer. 


Habendo iſſued, upon Which the Sheriff returned Elongata : 


upon Which a Withernam Was awarded, And noiv the Plain⸗ 
tiff came into Court, and tendzed in Court the Damages aſ- 
ſeſled by the Jury, and pzayed a ſtay of the Wichernam,and caſt 
the mony into Court, But the whole Court Was clear of O⸗ 
pinion fox the ſtay of the Withernam upon that matter only: 
becauſe in this Caſe thePlaintiffought to be fined , becauſe he 
had eſlofgned his Cattel, Which is a contempt, Wherefoze the 
Court alſleſſed a Fine upon him of 3 s. 4d. and then the Plaintiff 
had his pzayer and requeſt, | 


Mich. 37 Eliz. In the Common Pleas, 
CLXXIV. Germies Caſe. 
* Debt upon an Obligation againſt A. as Executoz the Caſe 


was, That the Teſtatoꝑ of A. by his Mill appointed certain 
Lands, and named which ſbould be ſold by his Executozs, and 


that the mony thereof ariſing ſhould be diſtributed amongſt his. 


Daughters, when they had accompltſhed the age of one and 
twenty years ; the Lands are ſold accoꝛdingly, and if the mo⸗ 
nies thereof coming being in the hands of the ©xecutoz, ſbould 
be Allets to pay the Debts of the Ceſtatoz, was the queſtion, 
It was the clear Opinion of the Whole Court, that it wag not 
Allets, foz that thatmony is limited to a ſpecial uſe, 


CLXXV. Mich. 29 Eliz. In the Common Pleas. 


His Caſe was moved to the Court: An Alien purchaſed 

Lands in Fee, the Queen confirmed them to the Alien, ac. 
Office is found, if the Confirmation ſbould bind the Queen Was 
the Mueſtion, Some conceived it ſbould: Foz by Anderſon Chief 
Juſtice, When an Alien is enfeoffed, he takes by the Livery the 
Fee⸗ſimple, of which he ſball be ſeized until Office found , and 
a Præcipe quod reddat lyeth againft him, Fenner, An Alien and 
Denizen Joyntenants are diſſerzed, they ſball both joyn in an 
Allize, vide 11 . 42 b. And he laid that the wife ok the King takes 
a Pusband being an Jnheretrir.theyhave Jſſue,Officets found, 
the Husband ſball be Tenant by the Courteſle, which ſee 3 3 E. z. 
Fitz. Traverſe 36. It was argued on the other ſide, That the E⸗ 
ſtate of the Alien is lo weak, that a confirmation cannot enure up⸗ 


on it. foz an Alien cannot take, but to the uſe of the Ring and can⸗ 


not be infeoffed to anothers uſe, and if he be, ſuch uſe is void. 
Fox there is not a ſufficient ſeiſinin an Alien to carry an uſe, and 
it hath been adjudged on Forlet Cale: uShere an Alien and 
the ſaid Forſet Were Joynt-JPurchaſers; and the Alien aber 


Orlet 


Germine and Arſcots 
Cale. 


—  — — — 
— 


Forſet ſhould not have the whole by Survivour, but that upon 


Dffice found the Queen ſhould Have the motety, Vide 11 Ellz. 


Dyer 283. 
Mich. 3o Eliz. In the Common Pleas. 
CLXXVI. Fermine and Arſcots Caſe. 


He Caſe between Jermine and Arſcot Wag this: A ſeized ot 
I Lands in Fee, had Iſſue (ix Sons and one Daughter, and 
deviſed the Yanoz of, ac. parcel of his ſaid Lands to J. 5. fox 
ninety years, if the ſatd J. S. and G. his Mike, oz any of them 
ſhould ſo long live, rhe remainder to P. his eldeſt Son, andthe 
Heirs males of his Body, the remainder to his other Sons in 
tail, the remainder to his Daughter. Provided, That if the ſaid 
P. his Son. oꝝ any of the Sons of the Debiſoꝛ, oꝝ any of the heirs 
males of thetr bodies, ſbould endeavour by any Act oz Thing to 
alien, bargatn.oz diſcontinue, xc, that then after ſuch attempt oz 
endeavour, and befoze ſuch Bargain and Sale. #c, were execu⸗ 
ted. that the eſtate of ſuch Perſon attempting, ſhould ceaſe, ag if 
he were naturally dead, and that then the pzemiſes ſhould remain 
and come to ſuch perſon to whom the ſame onght to come, re⸗ 
main, 92 be by the intent and meaning of his Mill, and died: 
P. levied a Fine of the Manoz, he inthe next remainder entred,, 
and claimed the Land by fozce of the Debiſe. This Caſe Was 
this Term argued by Walmeſly Serjeant, that an Eſtate tail 
cannot ceaſe,tfoz it is an Eſtate of Inheritance; and here is not 
any limitation, foz the Eſtate tail by the meaning of the Devi⸗ 
Coz ſhall remain revivable upon the death of the Offender, but 
a Limttation determines the Eſtate utterly, Which is not 
here: but here it appearethas well by the meaning of the De⸗ 
viſoz, as by the Wozds of theDeviſe, that the Eſtate tatlupon 
ſuch act ſhould be ſuſpended, and it cannot be reſembled to the 
Caſe cited on ther ſide 22 E. 3. A Rent granted to one in 
Fee, and that it ſball ceaſe during the Nonage of every Heir, 
the Kent is but ſuſpended . the Parties and Pzaivies to 
the Gikt; as in the Cale ot Littleton of Re⸗entry and Ketainer 
quouique; but that a Stranger ſhould re-enter and retain quo- 
uſque, that cannot be: And in the Caſe of -5ctiolaſtica repozt= 
ed by Plowden, the Eſtate tail by ſuch Offence is determin⸗ 
ed by the limitation: But in our Cale by the meaning of the 
Deviſoz only ſuſpended , ſo our Caſe is not like to that Cale. 
Shuttle worth to the contrary; The purpoſe of the Deviſoz 
appeareth to be, the continuance of the Land in the name and 
Family of the Caries; and as to the difference of ceafing and 
ſuſpending of an Eſtate tail, the ſame is not to the purpoſe , 
fo2 the Tenant in tai himſelf may ſuſpend his Eſtate tail there⸗ 
fozea fortiori the Donoz upon the W ok the Eſtate tail: 
2 


as 


Gerniine and uy 
Caſe. 


Alien ſuffers a 
common Re. 

covery. 
> Co. 141. 


As by Littleton : Tenant in Tail grants totum datum ſuum, the 


Eſtate tail is thereby ſuſpended ; and by Anderſon, if in ſuch a 
Caſe, after ſuch a grant, Tenant in tail levy a Fine in our Caſe, 
If Tenant in tail offend : and the party to whom the next inte⸗ 
reſt is limited enters, and after the Offender levies a Fine to a 
Stranger, there, although his Eſtate was determined by the of- 
fence. yet the Eſtate tail is bound by the Fine, Ad quod cæteri 
Juſticiarii murmurabant. Tenant in tail hath Iſſue two Sons, 
the eldeſt in the like of his Father levieth a Fine, and afcer the 
Father dieth, the Eſtate tail is bound; contrary if the Father 
had ſurvived his eldeſt Son: Ind afterward inthe end of this 
Term Judgment was given againſt the Plaintiff, fox by the 
Will here is a good limit ation, and an eſtate to ceaſe upon an get. 
and upon another contingent to be revived, is good enough, Vide 
30 E 3.7. 4 Leale fog life refidzing rent, and if the rent be be + 
Hind, that the Leſſoz ſþall return quoy{que agreement be made: 
ſo as a Freehold map ceaſe and riſe again accozding as the ſame 
is limited: And all this was agreed by Rhodes, Periam, and 
Windham and afterwards Walmiley fas the Plaintiſt, took an 
Exception to the Bar, foz that the Defendant pleaded Quod pe- 
trus Cary tempore levationis finis prædict. non habet exitum, and 
Doth not ſay, that tempore quo ipſe Henricus clamabat reyerſi- 
onem prædict. the ſaid Peter had not Iſſue; foz he (aid if Peter 
had Iſſue , When Henry claimed the Reverſion, nothing had 
veſted on him by the ſaid claim: But all the Court beſides 
Anderſon, (aid, that needed not be, but if the matter had been 
ſuch, the ſame ſhould come on the part of the Plaintiff, Alſo 
they laid, That the Estate was veſted in Henry Without claim, 
and although after the Offence committed and befozeelaim Pe- 
ter have Jſlue,yet Henry ſhould retain the Land during the life 
of the Dfkender againſt ſuch Jflue boꝛn after the Finelevied: fog 
by the Fine levied the Keverſton veſted in Henry without any 
claim by fozceof the ſaid limitation, | 


CLXXVII. Mich. 30 Flix. In the common Pleas. 


And was given to an Alien in tail, the Nemainder ober to 
another in r Alien ſuffered a common Recobety and 

died without Iſſue: All this matter Was found by Dffice, It 
was moved, That this Office ſhould habe return, ſo as upon the 
matter, the Alien was not Tenant of the Land at the time of 


the Recovery ſuffered : But the whole Court held the contrary, 


aud that the RKecobery was good, and ſhould bind him in the Ke- 
mainder. 


Aich. 


 Seixtbark and Percies The Provoſt of Queens Col. 2 Greens 85 
Caſe. 8 ledge of Oxfords Caſe. Caſe. 


— 
— 


Mich. 30 Elix. In the Common Pleas. 
CLXXVIII. Seixtbart and Percies Caſe, 


Jectione firmæ of Lands in Knolton and Woodland; the Par⸗ 
Li. ties were at Iſſue, and the Venire facias wag of Knolton on⸗ 
ly, and it was foundfoz the Plaintiff, It was ſbewed in ſtay 
of J that the Venire faeias was not well awarded, foz 
it to habe been De vicineto de Knolton & Woodland, Which 
was granted by the Court: And that that defect was not 
relieved by any Statute, fox it is a Mil⸗trial, and fot that 
_ udgment was ſtayed, and a Venire tacias de novo 

granted. 


30 Eli. In the Common Pleas, 
CLXXIX. The Provoſt of Queens Colledge in Oxford Caſe. 


T* P}ovoft, Fellows, and Schalars of Queens Colledge 
in Oxford, are Guardians of the Hoſpital,and Meaſon de 
Dieu in —— and they make a Leaſe ot᷑ Lands parcel of 
the Poſſeſſion of the laid Hoſpital to one Hagel fox term of years 
by the name ot Præpoſitus Socu & Scholares Collegii Reginalis in 
Oxonia Gardianus Hoſpitalis, &c. And in an Ejectione firmæ up⸗ 
on that Leaſe, it Was found fog the Plaintiff, It was objected 
in Arreſt of Judgment That this wand ( Gardianus)) ought . 
to be in the Plural Mumber (Gardiani) fo the Colledge doth cons 
{fit of many perſong, and every one of them capable ; and not 
like to Pbvot and Covent ; The Court was all of Opinion that 
the Exception is not to be allaſned, but that as well the Leaſe 
as the Declaration were both good. foz the Colledge is a Body, 
and as one Perlen, and ſo it is as well Gardianus. 


« 30 Elix. In the Common Pleas. 
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CLXXX. Greens Cale. 


N gction upon the Statute of Huy aud Cep wag bought upon Starte 
Aby Green: The Cale was, Chat the }Flaintiff delivered to c., © 
his Servant certain moniag to carry the ſamo from Briſtol to 
London, in Which journey the Servant was robbed: upon Which 
matter the Maſter bꝛoͤught his Action. It was moved; That 
the Plaintiff by the Statute of 27 Eliz. c. :3. is not a perſon able 
to bzing this Action; becauſe he was not examined twenty days 
betoze the Action was bꝛought, but the Exception was diſal= 
lowed, foz the Court Was clear of Opinion, that the Baſter 


ſwould not be examined, but the Servant, | 
30 Elix. 


| 86 Dolmans 2 
Caſe. 


CLXXXI. 3o Elix. In the Common Pleas. 


Dis Caſe Was moved upon the Statute of r and 2 Phil. 
and Mary, cap.12. The Town of Coventry was Within 
the Hundzed of Offley in the County ok Stafford; and Queen 
Marv by her Letters Patents made the ſaid Town a County, 
And now a Diſtreſs Was taken in the reſidue of the ſaid Hun= 
dꝛed, and bzought into the Town of Coventry, and if that be 
within the Statute was the queſtion. Jt was holden by the 
Court clearly, That now the Town of Coventry is exempted 
out of the Hundzed afozeſaid, and is a thing by it ſelf , and it is 
a good challenge foz the Hundꝛed of Offley, that the Juroz chal⸗ 
lenged dwells in the Town of Coventry, foz now it is not parcel 
of Oftley as to the King: But as to the Lozd of the Hundzed, 
the laid Town rematns parcel of it, notwithſtanding the Mueens 
Gzant, And the Citizens of Coventry ſhall do ſuit at the Court 
of the Yundzed ; but in an Action upon the Statue of Hue and 
Cry of a Robbery committed in the reſidue of the Pundzed, the 
Citizens ſþall not be charged, 


25 Elix. In the Common Pleas. 
ClXXXII. Dolmans Caſe. 


B A Setzed of a Mannoꝛ to Which two parts of the advowe 
; , ſon was appendant, pzeſented, and afterwards aliened 
the Manoz cum pertinentus, the Alienee pzcſented and purchaſed 
the third part of the Advowſon, and pzeſented again one J. S. 
Chaplain to the Earl of Rutland, who had a diſpenſation , and 
took another Beneſice, and was inducted 1 Eliz. and died 11 E- 
liz. The Queen pꝛelented fox Lapſe, and her Clerk was inſti⸗ 
tuted and inducted, the Alienee Lozd of the Manoz died ſeized 
inter alia; this Manoꝛ Was allotted to the Tife of Dolman fo 
her part; and he bzought a Quare Impedit. It was moved, It 
Dolman ſhould notjoyn in this Quare impedit with her who had 
the third part; and by Walmſley , he need not, Vide 22 E. 4. 8. 
By Brian, It an Advowſon deſcend to four Coparceners , and 
they make Partition to pꝛelent by turns, and the third pzeſents 
When the ſecond ought, foz that time his pzeſentment is gone, 
but When it comes to his turn again, he ſhall pzeſent ; which 
P20ves that they are ſeveral Tenants, | 


CLXXXIIL 


Anne Beilingfeelds I — "9 — 
Caſe. 4 


CLXXXIII. Mich 26 Eliz. In the Common Pleas. 


'S recovered certain Copyhold Lands in the Court of the 

” Load of the Danoz by Plaint, in the nature of a TUrit 

of Right: t Was moved iu the Common Bench, Jf a Pꝛecept may 

be made and awarded out of the ſaid Court foꝛ the Execution 

of the ſaid Recovery, and to put him Who recovered in poſſeſſt 

on with the Poſſe Manerii, ag in ſuch Caſe at the Common Law rode Maneri; 
with Poſſe Comirarus ; it Was reſolved clearly that fozce in ſuch Cenis 
_ * not juſtiffable , but by Mandate out of the Kings 

oures, | | 


Hil. 29 Elix. In the Common Pleas. 
CLXXXIV. Anne Beding fields Cale. 


| — was bzought by Anne Bedingfield againſt Thomas 
Bedingfield; the Tenant bzought out of Chancery a TUrit 
de Circumſpecte agacis containingthis matter, that it was found 
by Dfficein the County of Nortolk,that the Þugband of the De⸗ 
mandant was ſetzed of the Manoz of D. in the County of Nor- 
folk, and held the lame of the Queen in Chief by Knight Ser⸗ 
vice, and thereof died ſeized, the Tenant being bis Son and 
Meir apparent, and of full age, by reaſon of which the Queen 
ſetzed as Well the ſatd Manoꝛ as other Manoꝛs and becauſe the 
Queen was to reſtoze the Tenements ramMregre as they came 
to her hands, it was commanded them to ſurceaſe Domina Regi- 
na inconſulta: Jt was reſolved, that although the Queen be in⸗ 
tituledto have Pꝛimer Seiſin of all the Lands Whereof the Hul⸗ 
band died ſetzed, yet this wzit cannot extend to any Hanoꝛs not 
found in the Office. foꝛ by the Law the Queen cannot ſeizemoze 
ands than thoſe Which are found in the Office, and therefoze 

8 to the Land found in the Office, the Court gave day to the 
Tenant to plead in chief, and it was argued by Gawdy Ser= 
jeant ſoz the Tenant, that the Demandant ought to ſue in the 
Chancery becauſe the Queen is ſeized to have her pzimer Seilin, 
And cited the Caſe 11 H.4. 193. And after many Motions, the 
Court clearly agreed, that the Tenant ought to anſWer over, foz 
the Statute of B gamis, cap. z. pzetends that in ſuch Cale the 
Juſtices ſhall pꝛoceed notwithſtanding ſuch Seiſin of the King, 
and Where the King grants the Cuſtody of the Land it ſeif 1 tl. 7. 

1 8, 19. 4 H. 7. t. à multo fortiori agatnſt the Heir himſelf, Where 
he is of full age, notwithſtanding the Poſſeſſion of the King foz 
his Pꝛimer Seiſin, bythe Statute of 3igam s, Where the Ver 
was of full age, there the Wife could not be endowed in the Chan- 
cery: Butnow per Prerogativa Regis, cap. 4. Such women may 


be there endowed, ſi Viduz illæ voluerint. And after many Mo- 
tions 


Savages > Chomley and Conges 5 Blithe and Colegates 
Cale. Cale. Caſe. 


| tions the Court Awardedthat the Tenant ſhould plead in Chief 
at his peril, foz the Demandant might ſue at the Common 
Law if ſhe pleaſed, Vide Cook 9. Part Acc. | 


CLXXXV. Savages Caſe. 


O Savage was pꝛeſented to a Beneſice, and afterwards 

took another, and then purchaled a Diſpenſation (Which 
Was too late) and then was qualified, and afterwards accep- 
ted of the Archdeaconry of Glouceſter; and Underhil, who had 
the Archdeaconry libelled againſt the ſaid Savage in the Spiritual 
Court. Vide the Caſe repoꝛted in the firſt Part of Leonards Re- 
ports Sect. 4.42. Ideo Quzre there, 


CLXXXVI, Paſe. 26 Elia. In the Kings Bench. 


Usgband and wife Copyholders foz Life, the Husband ſur- 

rendzed to the Lozd, Who granted the Land over by Copy 

to a Stranger. the Husband dyed, the Wife recovered and en⸗ 

tred, and ſurrendzed to the Lozd, and by Wray, the Stranger to 

whom the Loꝛd granted it, after the Surrender by the husband, 

— have the Land, and not the Lozd himſelf againſt his own 
zant. 


Paſc. 28 Eliz. In the Common Pleas. 
CLXWXVII. Chomley and Conges Caſe. 


8 bzought Treſpaſs of Alault and Battery made to 
his Wife againſt Cony, and upon the general Iſſue it was 
found foz the Plaintiff: It was moved in Arreſt of Judgment, 
that the Action Wag not well bzought, foz the ſame being an Ac⸗ 
tion of Treſpaſs done to the perſon of the wile, the Writ ought 
to be bzought and pꝛolecuted in both their Names; foz now, if 
Judgment be given foz the Husband, and he dye befoze Execu⸗ 
tion, the Wife to whom the Wzong was done ſbould not have 
Execution, but the Executoꝛs of the Hugband ; and afterwards 
upon advice the Plaintiſt had Judgment to recover, Vide Cont. 
9 E. 4.51. 38 H. 6. 25. 


Paſc. 28 Eliz. In the Common Pleas. 
CLXXXVIII. Blithe and Colegates Caſe. 


vide this Caſe Reo by Blithe and Colegate, Who made Conuſans as 
— caps Bapliff to Roger Beckwith Son and Heir of Elizabeth Beck- 
his Reports. With fo Damage feaſant, and upon a Special Verdict the Caſe 

was, That the ſaid Eliz. Wag ſeized, and took to husband Chri- 


ſtopher 


Blithe and Colegates 
Caſe. 8 


ſtopher Kenne, and by an Jndenture made by the ſaid Ellz. with⸗ 
out the aſlent of her ſaid wusband by the name of klzabeth Beck- 
with, bearing date 14 March, 14 Eliz. Declareth the uſes of a Fine 
ko be levied dc. 1. Tothe uſe of the laid El:2averh fox life, with= 
out impeachment of Maſte, and after to the uſe of the Conuſees 
fo2 their itves, and after to the uſe of theſatd Eliꝛabetlr and her 
Peirs: And that afterwards the ſaid Chriſtopher Kenne, befoze 
any Fine levied in Feb.2o Eliz. by Jndenture between himſelf and 
the ſaid E1:zaveri His Wife of the one part and R. W. of the other 
part, without the conſentof the laid lizabeth declared, that the 
uſes of the ſaid Fine ſoto be levied, ſbould be tothe uſe of tie ſaid 
Chriſtopher and tlizabeth fog life, c, And afterwards the la d 
Fine was levied by the Þusband and Mike; and the only Que⸗ 
ſtion upon the matter Was ik the uſes declared by the Wike, oz 
the uſes declared by the Hus band ſbould ſtand. It was argued 
by Snuttleworth Serjeant, that the uſes declared by the izuſ= 
band ſhouid ſtand, and that the Declaration by the Wife ſhould 
be rejected, foz a Fume Covert is not lui juris, but is iu poteilate 
v.ri. And therekoze 7 Aſl. 17. a Feme Covert without her Hul 
band acknowledgeth a Fine, the Pusband ſhall avoid it; and 
as to the Declaration of the uſes, it is no other thing but the 
ſbeWing of the meaning of the Parties to the Fine, how and in 
what manner the Land of Which the Fine is levied, ſhall be diſ= 
poled of by the Fine, but ſuch a power cannot be in a Feme Co⸗ 
vert: Foz if an Infant levy a ine, and declare the uſes by In⸗ 
denture the Declaration is void, and the Fine ſball be to his 
own uſe, and that Was adjudged in the Court of Wards: The 
ſame Law in caſe of a man of Non ſanæ memoriz : and if 
an Jdeot levy a Fine, and declare uſes upon it, the Dez 
claration is void, and the Fine ſhall be to his own uſe, and 
that Caſe alſo hath been adjudged in the Court of Wards: And 
by intendment of the Law, every uÞife is at the dilpoſition of 
her Vusband, as in a Præcipe quod reddat againſt the Pusband 
and Nile, the Tife makes default. it ſhall be accounted the de⸗ 
fauit of the Husband, foz the Law intends that the Wife is a⸗ 
meanable by the husband. 21 All. The Yusband ſerzed in the 
right of the Mike, made a Feoſfment in Fee, and in making of 
Livery his Wite interrupts him, it Was not any interruption oz 
impediment quo minus the Livery operetur, fog cui ipſa in vita con- 
tradicere non potuit. &c. So in a Præcipe quod reddat againſt the 
Pus band and Mike, the Hus band pleads one plea and the Mike 
another the lea of the Husband ſball be admitted, 33 U¹ «. <3. 
89 All. 1 And the Yugbano may in ſome caſe p2ejudice his 
Wife in point of Inheritance, as by Ceſſion, Vide K. 4 2. Pitz. 
Cui in vita 22. And he argued much upon the ground, Where it 
ſball be ſaid the folly of the Mike to take ſuch a Husband: It᷑ the 
Husband be ſeized in the right of his TUife they ſell the ſaid 
Land, and foz Aſſurance levy a — to the Uendee, a 


90 


Blithe and Colegates 2 1 
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the husband alone ſball have an Letion of Debt foz the mony 
upon the Sale which pzoves that it is the Sale of the Hul⸗ 
band alone, which ſee 48 f. 3. 18. Fenner Serjeant contrary: 
And firit he confeſſed that the Declaration by the Mike is utterly 
void and alſo the Declaration by the Hugband and therefoze 
When the Þugband and UWikfe tevp a Fine the Conuſee in judg- 
ment of Law is in by the Wife. and not bythe Hugband, ſo as 
the hug band as to the right is a Stranger tothe Land, and to 
the Eſtate Which palletiz dy the Fine, although he be Parey to 
the Fine, fo2 that is not foꝛ anp Interest which he hath in the 
Land but foz the confoꝛmity of Law, Which diſables a M ite to 
levy a Fine Without her Husband, and therefoze it is not any 
reaſon that the husvand alone ſhall be receibed to declare the u⸗ 
ſes. foꝛ he is no ID ꝛopꝛietoz of the Land in right eſpecially, foʒ⸗ 
almuch as in account of he Lam, the Whole paſſeth from the 
Wife : And the Law in dwerg Caſes frames its Judgment ac⸗ 
toꝛding to the poſſeſſion of the Mile, and that in acts done by che 
Husband 14 H. 8. 6 Where 4 ſeized of a Rent⸗ charge in Fee if- 
ſuing out of the ! and of rhe Witfe, 4 releaſes the Rent to the 
Pusband and his Heirs, the ſame ſball enure to the Wife, Vide 
38 E. 3. 10. Fromſach Caſes the Law reſpects the nature of the 
Seiſin and the manner of the poſſeſſion, And as to the Caſe 
vouched out of Dyer 12 Eliz. where the Hugband and Mike were 
ſeized of a Meſluage to them and to the Heirs of the Pusband, 
they (affer a common Kecovery, and the Husband alone decla- 
reth the ules> the lame is good, foz in that Caſe the Fee wag in 
the Dugband, and always he who hath the Fee ought and may 
declare the uſe, if all who have intereſt will not joyn, and there⸗ 
foze if Lands be given to two, and to the Heirs of one of than, if 
they both joyn in a Fine he Which hath the Fee may by Himfelf 
declare the ules: But if there be two Joyntenants in & ee, they 
both ought to joyn in the Declaration ot the uſes, oz otherwiſe 
make ſevera! Declarations of their ſeveral Moieties. So tf Ce- 
ſtuy que uſe and his Feoffces joyn in a Fine and make ſeveral 
Declarations. the Declaratfon of the Feoffees ſball ſtand, fox 
that rhe Land paſſeth from them, So if Ceœituy que uſe and his 
Feoffees mate a Feottment in Fee 2: H.7. And to that purpoſe 
he put the Cale repozted by lden 15 Eliz. 464. Pugband and 
Mile ſetzed in right of the Mike, they leby a Fine ſur Conu- 
fans de droit come ce & and the Conuſee renders the Land to 
the wusband and Nike. and to the Heirs of the us band the 
Hus band dieth, the Wife diſcontinues the Land, the ſame is not 
within the peralty of the Statute of 1 H. 7. Foz notwith⸗ 
ſtanding the Wife be now in by the purchaſe ol her Husband yet 
that purchaſeis not within the meaning of that Statute, becauſe 

the Law reſpects the ozigmal Seiſin which was in the Wtfe, 

and ſo it was adjudged, Vide Term. Mich. 30 El:2. 


Paſe. 


The Earl of Northumber- t and Kemp- Ave and Mhi- 977 
lands Caſe. tons Caſe. ? tings Caſe. 


Paſc. 25 Eliz. In the Kings Bench. 
CLXXXVIIL The Earl of Northamberlands Caſe, 


He Carl of Northumberland bzought Debt foz Arrearages 

upon Account. The Defendant thewed, that befoze the 

laid Account, the Plaintiſkł of his own wzong tmpziſoned the 

Defendant.and he ſo impꝛiſoned, aſſigned Juditozs, and ſothe 

Account was made by Dureſs, It Was holden a good Plea 
by the Juſtices of both Benches, p 


Paſc. 25 Eliz. In the Common Pleas. 
CLXXXIX. Clark and Xemptons Caſe. 


N Fjectione firmz the Caſe Was, The Defendant leaſed foz : Leon. 141. 
years to the Plaintiff, rendzing rent,payable at Michaelmas, _ . 

and the Annunciation, oꝝ fourteen days after, Et ſi contingat the co. 10 Rep. 
ſaid rent to be behind poſt aliquod terminorum vel feſtorum prædi — 3 F 
ctorum in quo ſolvi debet by the ſpace of 14 days, poſt aſiquod gol, 
feſtum prædict. that then, #c, Jt was adjudged in this Caſe. that 
theLeſſee had fourteen days after the ſaid fourteen days menti⸗ 

oned in the Reſervation without danger of the penalty of the 
condition, and - laſt Wozds poſt aliquod Feſtorum prædict. fog 


the contrartety ſhall be rejected. 
Paſc. 31 Elix. In the Kings Bench. 


CXC. Harris and Whitings Caſe. 


3 upon an Obligation by Harris and his Wife, as Execu⸗ 
tozs of Giles Cape! againſt Whiting, the Condition was 
that if the Obligoꝛ befoze the Feaſt of Pentecoſt pay. ſuch a ſum, 
ſo as the Dbligee be ready at the payment thereof to enter into 
a Bond of 200 |. with Sureties to purchaſe ſuch Land,zc, that 
then ac. The Defendant pleaded that he was ready to pay, xc, 
and that the Dbligee wag not ready to enter into ſuch Bond ur 
ſupra. ThePlaintiff Replicando ſaid, that he was ready abſ- 
que hoc, that the Defendant Was ready to pay. It was moved 
that the Traverſe was not good,foz'the firlt Act here was to be 
done by the Dbligee, viz. to enter info the Bond, ut ſupra, foz o⸗ 
therwiſe the Obligoꝛ had not any means to compel the Dbligee 
to enter into it. But by Wray Chief Juſtice.the firſt Act is to be 
done by the Dbligoz, and at the Payment the other party is to 
do that Which to him belongs to do. , 


JN 2 | Trin, 


Ralph Morris 2 5 Thrrels 
Gale. 5 ? Caſe. 


Trin. 29 Eliz. In the Kings Bench. 
CXC. Ralph Morris Caſe. 


Alph Morris and hig wife libelled againſt one in the Eccleſi⸗ 
aſtical Court, foz that the Defendant called the Wife of 
the Plaintiff Veneticam,Sortilegam,& Incantatricem Dzmoniorum. 
and now came the Defendant into the Kings Bench, ſurmiſing that 
the matter of the Libel is determinable by the Law of the Land, 
and thereupon pꝛayed a Prohibition ; and it was holden, that al⸗ 
though the Offence of Mitchcrakt be in ſome caſes puniſhable in 
our Law, yet the ſame doth not take away the Jurisdiction of 
the Eccleſiaſtical Law; and to call one Witch generally, an 
action doth not lye in our Law, as it hath been adjudged. But 
to ſay rie bath bew itched ſuch a one, an Action doth lye: And by 
Wr.y,CUttchcraft, Which is made Felony by any Statute is not 
puniſhable by the Eccleſiaſtical Law ; but in caſe of Slander 
upon ſuch a witchcraft, ſuch ſlanderous wozds are of Cecleſt= 
aſtical Jurisdiction ; and fox CUttchcraft which is not Felony, 
the Eccleſtaſtical Court ſball puniſb the party; and afterwards 
tn the pzincipal Caſe a Conſultation Was awarded, 


Trin. 29 Eliz. In the Common Pleas. 
CXCI. Zyrrels Caſe. 


Yrrel Warden of the Fleet of an Eſtate of Inheritance, let 

the ſaid Dffice foz years and afterwards is condemned in 
London in many Actions of Debt, and is there detained in Exe⸗ 
cution foʒ the ſum of fourteen hundzed pounds, and now one 1- 
den ſued the (atd Tyrrel in the Co:nmon Fleas. tn aft Action of debt 
foz 50 |. and had Judgment fo recover, and thereupon the ſatd 
Tyrrel is bzought to the Bar, and lden.pzays he be committed 
to the Fleet in Execution foꝛ his Debt. Jt was firſt moved by the 
Curt, if there was not a p2zactize between Iden and Tyrrel fog 
to deliber him out of the Compter in London to d moze eaſte Pꝛi⸗ 
ſon ac. But it was moved by Fenner, Who Was of counſel with 
the Creditozs in London, that it ſbould be very dangerous to 
commit 7 yrrel Pꝛiloner to the Fleet, becauſe he had the Inheri⸗ 
tance of Cuſtody of the ſaid Pꝛiſon, and if the Leſſee under 
Whole guard he ſball be, ſurrenders his Intereſt, oz if he doth 
not pay his Rent, ſo as in default thereof Tyrrel re-enter , oz if 
that the Term expire befoze that the Creditoꝛs of Tyrrel be ſa⸗ 
tisfied, then here is an Eſcape and diſcharge of Execution, and 
we are Without remedy, But as to that it was ſaid by &ti.odes, 
Windham, and Anderſon, That if the Leſſee ſurrender it ſhall be 
an Eſcape in him, and he ſhall anſwer for the ſame, Afterwards 
| by 


Owen and Morgans 
Caſe. 0 


by Oꝛder of the Court Tyrrel wagcommitted to the Fleet in Ex⸗ 
ecution, and the Sheriffs ot London diſcharged, 


Mich. 29 Eliz. In the Common Pleas. 
CXCII. Owen and Morgans Caſe. 


"FP Caſe between Owen and Morgan Which was agreed 4... 
Trin. 29 Eliz. wag this, Richard Owen was ſeized of, cc. and 222. 


levted a Fine to Owen and Morgan, and to the Heirs of Owen, 
and they granted and rendzed the ſaid Land to the ſaid Richard 
and Lettice his Ulife (not Party to the ſaid it of Covenant. 
noz to the Conuſans) and to the Heirs of the body of the ſaid Ri- 
chard,the Rems inder over to the ſaid Owen now Demandant in 
Fee : The us band alone Without the Wite ſuffered a Common 
Recovery, the Mite died, the Pugband died without Jſſue, It 
this Kecovery by the husband only ſhould vind the Remainder, 
was the Queſtton: And now the L oꝛd Anderſon Declared open⸗ 
ly in Court foꝛ himſelf, and in the name of his Companions the 
other Juſtices.that the Demandant ought to have Judgment, # 
that the laid Recovery ſhould not bind the Kematoder : But firſt 
he ſpake to the Fine it ſeif, foꝛ the Mile is not named in the Writ 
of Covenant, noz the Conuſans but in the Kender, the Land is 
rendꝛed to the Bus band and Wite, and the Heirs of the body of 
the Hngband.and he ſaid a Scire facias Did lpe upon the Fine well 
enough; foz the Fine is not void, but only erroneous, and being 
in its fozce, this CUrit doth well lye, And he cited to this pur⸗ 
poſe 7 E. 3. Fitz. Sc. tac. 136. where upon ſuch a Fine levied, and 
ſuch Exception ut ſupra taken to it: Co Which it Was ſaid by 
Herle, that fozaſmuch as the Fine is excepted. and yet in its 
fozce, Weought to grant Execution, and alſo 30 fl. 6. none can 
take the firſt Eſtate inthe Fine but he whois named in the TUrit 
of Covenant, but every Stranger may take by way of fgemain- 
der, and ſuch was the Opinion of the Whole Court: ds to the 
matter in Law all the Court agreed That notwithſtanding 
the Kecovery the Demandant ſhould have Execution, foz here 
the Land. which by pꝛetence of the ſaid Kecovery.ſhall beReco- 
verd in value, cannot go to the Eſtate Which is given, foz the E⸗ 
Fate given Was to the husband and MAite, and the Heirs of the 
body of the Husband, and then the Tenant againſt whom the 
Recovery was had was impleaded as ſole Tenant, in Which 
Caſe the Uouchee. when he comes in, is to Warrant a ſole E⸗ 
ſtate, but not another, but now the Land to be recovered in va⸗ 
lue ſball go to the husband alone, and the Wike ſhall Have no⸗ 
thing, ſo as the true Eſtate is not warranted and ſo not ant wWer⸗ 
ed: And he cited the Cale of; 8 E. 3. 5. in a Formedon, the Te⸗ 
nant vouched himſelf foz to ſave the tail and ſhewed that one A. 


was ſeized, and gabe the Land in Demand, to the now c—_ 


Feles and Griffins 2 $ Toung and Taylors 
Caſe. Cale. | 


and to E. his Mile in tail, which E. is now alive, and by award 
the Uoucher Was diſallowed, Becauſe it Was there ſaid by kne- 
vyt, the Hecoverp in value cannot be accoꝛ ding to the gift, 45 E. 
3. 18. Tenant in tail diſcontinues, and takes back an Eſtate in 
Fee. is impleaded and voucheth the Donoꝛ, he (yall be ouſted of 
the Uoucher.foz that he is in ok another Eſtate, and afterwards 
the Plaintiff had Judgment to have Execution. 


Mich 33 Elix. In the Common Pleas. 
CXCIII. Foles and Grifins Cale, 


Ebt upon Obligation by Foles againſt Griffin; the Condi⸗ 
D tion Was That if the Dbligee may enjoy certain Tythes 
demiſed to him by the Defendant, during his Term, again all 
Perſons paying yearly the Rent of thzee pound, that then. ac. 
Co Which the Defendant ſaid, that the P!aintifi did not pay 
the ſaid Gent, ac. Beaumont Serjeant moved that the Piea is 
not good, but he ought to ſap, that the Plaintiff enjoyed the 
Tythes until ſuch a Feaſt, at which time ſuch Rent was due, 
which Kent he did not pay,foz Which #c, Q Curia concetiir, 


Mich. 33 Elix. In the Kings Bench. 
Cxciv. 7 oang and Taylors Cale. 


N Debt upon an Obligation upon Condition to perfozm the 
1 Arbitrament: (the Obligation was laid to be made in the Paz 
rtſh of B in London) and the ſubmiſſion was of ail things de⸗ 
pending between them: ſo that they made an award of the pꝛe⸗ 
miſſes befoze ſuch a day: and laid further. that no arbitrament 
was made, The Plaintiff Keplicando ſaid, that the arbitra- 
to2s made an Award inthe Pariſb of Pancras in Warda prædict. 
and layed a bzeach, tc. {he Defendant rejoyned. that 300 l. 
was depending in Controverſie between them foz a certain thing 
sf Which no Arbitrament Was made: upon which they were at 
Iſſue, and tryed by a Utſne of the Pariſh of Bo only, Which 
palled toz the jPlaintiff, Jt was moved in ſtap of Judgment, 
That the Trial Was not good, foz no place is alledged where 
the Controverſie of 3 oo l. ts depending fox which cauſe it ſhall 
be tried where the Bond and Arbitrament was made to which 
it was ſaid, That the alledging the place where the Arbitra⸗ 
ment was made is ſuperfluous ; fox whicy Cauſe the Trial is 
good: And allo the Submiſſion being conditional . the award 
ought to be of all things ſubmitted. oz elſe it is void; contrary 
if it be no Condition, Vide Cook 8 Part, Baſpoles Cale. 


Trin. 


The Queen and Biſhop of. 
Lincotns Caſe. 8 
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Mich. 32 Elix. In the Common Pleas. 
CXCV. The Queen and the Biſhop of Lincolus Cale: 


bs += Queen bzought a Quare Impedit againft the Biſhop of 
L ncoln and others: And the Cale was, That . Bilbop 
of Lincoln, Pꝛedeceſloꝝ of the Defendant, Was Patron of the 
Church and preſented to the ſame, being void, one Jarth, who 
being inducted, rook another Beneſtte, dy Which, by reaſon of the 
Statute of 21 Kl. 8. the firs Beneftce became void, and remain⸗ 
ed void by the ſpace of ſeventeen years, whereupon the Queen 
Was entituied to pꝛeſent tothe ſame by Lapſe, The (aid F. 
then Bilhop pꝛelented to the lame and afterwards was tranfz 
_ lated to Wincheſter, and the Defendant, now Biſbop, was ſut- 
tectus. And he certified into the Exchequer, that the Jncuinbent 
p2eſented by the ſaid F refuſes co pay his Subſitdy, upon Which 
he Was depꝛibed ; and ik now the Queen ſhall pzeſent by reaſon 
of her Witle by Lapſe, notwithſtanding the plenarty after, oz 
if the Title by Lapfe of that Pꝛeſentment of the Biſbop was, 
Ac, Wag a great Queſtion: And the Caſe late adjudged be⸗ 
tween izeveriy and Cornwel wag cited; but there the Cale was, 
that the Clark pzeſented (where the Pꝛelentment appertained 
to the Queen by Lapſe.) died, but here he is depzibed, Which 
may be the Covin betwtrt the Oxdinary and him, Fenner ar= 
gued tothe contrary. and put divers Caſes to pꝛove that the 
Pꝛetogative ofthe Queen did not alter the right of the Parties, 
As the Queen hath a Seignozy contiiting of Homage, Fealty, 
and Rent. and the Queen grants the Seignoꝛy to a Stranger, 
reſerving the Rent, and afterwards the Teizancy Eſcheats, the 
Kent is gone: The Queen leaſes foz years rendꝛing rent to a 
Stranger upon Condition, Who enters upon the Leſſee, the Con⸗ 
dition of the Queen is ſuſpended, The Queen purchaſeth Lands 
in Bozough Engliſh Hath Iſſue a Son, and dyeth ſeized he hath 
the Land now dy defcent : atterwards a younger Son is bozn, 
that Land ſhall be dibeſted out of the poſſeſſion of the King, and 
the Royalty of his perſon doth not alter the right of deſcent ; 
And afterwards, fozaſmuch as the ſame depꝛivation is the act 
of the Fneumbent. the refuſal the act of the Ozdinary hanſelf , 
the ſentence and not the act of God in the cafe befoze cited. It 
was the Opinion of the Court, That Judgment ſþould be given 
foz the Queen, | 


CXCVI.- 


Windham and Meadsy Nealsy Sir John Bromes 
Caſe. Caſe.C Caſe. 


CXCVI. Windham and Meads Caſe. 


W Indbam bzought an Action upon the Caſe upon the Com⸗ 
| mon Law of England concerning Yoſtlers : The Caſe 
was. That the Servant ot Windham bzought his Maſters hozſe 
tothe Jun, andthere it Was ſtollen. To Which the Defendant 
ſaid, That the ſaid Servant bꝛought the ſaid Þozſe to the laid 
Inn to be put to Paſture, and thereupon the ſatd Vozſe was put 
to graſs, and Was there ſtollen: it Was ruled in that Caſe that 
the Jnn-keeper ſhould be exculed: but if the Inn⸗keeper of his 
oon head, without direction of the Owner, oz His Servant, 
had put the Hoꝛſe to graſs, and alterward the Hozſe is ſtollen 
there an Action upon the Caſe doth lye, | 


Trin. 29 Eliz, In the Common Pleas. 
CXCVII. Neals Cafe. 


Na falſe Impꝛiſonment by Neal againſt the Mayoz, Sheriffs, 
I Citizens and Commonalty of the City of Norwich; the Ozigi⸗ 
nal Wit was directed tothe Cozoners of the laid City, And 
Exception was taken to the TUrit, becauſe it wag not directed to 
the Sheriffs of the laid City, but to the Cozonerg, Sed non allo- 
catur, foz the Sheriffs are parcel of the Cozpozation , as it is 
to ſee by the name by which they of Norwich are intoꝛpoꝛated. 
And alſo it hath been adfudged, That a Sheriff cannot ſummon 
himſelf, and therefozeby the award of the Court, the Writ was 
allowed to be good, 


rin. 29 Eliz. In the Common Pleas, 


CXCVIII. Sir 7ohn Bromes Calc. 


_ John Brome 33 H. 8. acknowledged a Fine of certain 
O Lands, the Kings Silver was entred, and the Conuſang 
taken; but the Fine was never engroſſed , and now he who 
claimed under the Fine came in Court, and pꝛaped that the Fine 
might be engroſled and the Court examined them upon their 
Oaths, to what uſe the Fine Was levied, and in the Seifin and 
Poſleſſtcon of What perſons the Lands: Whereof the Fine was 
levied, had been after the Fine : Upon Which Examination it 
appeared fully to the Court, that the Party to Whom the Fine 
Was levied, was ſetzed after the Fine, and ſuffered a Tommon 
Kecoveryof the Land, and that the ſaid 7. and had been enjoyed 
accozding to the ſaid Fine at all ſuch times ſince, c. Whereup⸗ 
on the Court commanded that the Fine be ingroſſed. Vide Acc. 
8 Eliz, Dyer 254- | 

Trin. 


— — —— 
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Trin. 29 Eliz, In the Exchequer. 
CXCIX. The Lord Pacres and Philis Fines Cale. 


T2 Caſe between the Loꝛd Dacres aid Fines was Cenant in . 5c 


'Cait in remaindrt pom an Eltare foz Life of Land hol⸗ 


den in Capite, levied & Fine thereof without Litence; and 1580. 


ceſs iſſued againſ the. Tenants fox Life; It was helden by al 
the Barons; that bp ea he chou be diſchi | 
den, hat if the Conuloꝝ had any other 1 ands ubicungue if An 
glia, the Fine foꝛ Alienation (hb be leviey uon them, Bat it 
was moved If the Tenant ſbould be dziven to plead it, becauſe 
it appears upon R etcoꝛd that the Conuioz was but Tenant in 
Tail in Lemainder, and that was in an Office containing ſuch 
matter which was pleaded by another in another Cauſe befaze, 
by which Office it appeared, that the Lozd Dacres was Tenant 
in Tall, the H emainder in Tail to Phihp Fines ; and now Fines 
had levted a Fine fur Conuſans de droit. &c. Ati becauſe the ſame 
appeared on Recozd, Manwood awarded that the Pꝛoceſg as 
gainſt the Tenants of the Lozd Dacres ſhould be Raped. 


Trin. 29 Elix. 
CC. Paſton and Townſends Caſe. 


N Treſpaſs by Paſton againſt Townſend , The Defendant 
I pleaded that Tindal was ſetzed in Fee by pꝛoteſtation and dyed 
ſeized and the Land deſcended : To which the Blaitnittif te= 

lyed, and ſaid fc, abique hoc that Tindal wag ſeiʒzed in Fee, upon 
hich they Were at Jſfue, Dn the part of the Defendant to 


pꝛobe the Jſlue, it was given in Evidence to pzbve the Iite in 


his right, that the faid Tindal: long time befoze his death was 
ſeized, and altened,and never alter was ſeized: It wag laid that 
that Evidence did not pꝛobe the Jſſue fox the Defendant.foz the 
<9 in Fee intended in the Illue is in the nature of a dying 

etzed; and lo Periam conceived that the Defendants Plea did 
not intend any other Seiſtn, a dying ſeized,and the dying ſeized 
is taken by Pꝛoteſtation, to avoid the doubletieſs, So as the 
Seilln upon which the Iſſue is taken ought to be intended a 
Seiſin continuing until the time of the death of Tinda), and 
Seilſin at large, oz a general Seiftn at any time during the life 
of Tindal, quod Anderlon conceſſit. 


O Irin. 


ed; it WaSYols- 


N Grifath and Prices 2 you and Caverleys 
_ Cafe Caſe. | 


- — — 


Trin. 29 Eliz. In the Kings Bencli. 
CCl. Grifith and Prices Caſe. - 


| E by Griffith againſt Price, upon a Judgment in Cheſter 


in Ejectione firmæ, and the Erroz aſſigned was becauſe the 
Daiginal boze date 16 April, 28 Eliz. and the Plaintiff declared 
of an Ejectment 17 April, 28 Eliz. So as it appeareth, that the 
Action was bꝛought befkoze there Was any cauſe of ac tion: and 
that Was holden to be Erroz 2: And alſo Ejectione firmæ is not a 
perſonal Action; and afterwards the Judgment was Ueverſed. 


Trin. 30 Eliz. In the Kings Bench. 
CCIIL Harris and Caverleys Cale: 


A Judgment was given in London between Harris and Ca- 
verley upon the Statute of 5 E. 6. foz buying of Moollg; 
and upon that Erroz Was bꝛought in the Kings Bench, quod nora, 
Foz this Writ of Erroz upon a Judgment given in London ought 
to be ſued befoze the Baioz,Y ide Ng. 2 2, 2 3. and Wray agked, 
Therefoze the Writ of Erroz Was bzought here, To which 
it was anſWered by Dodding Clark, that the Recoꝛd was remo⸗ 
ved by Certioraciout of the Kis Bench at the Suit of the Defen= 
dant, to the purpoſe to bzing a Writ of Erroz, quod coram vobis 
reſidet. And the Erroz was aſfigned in this, that by the Statut 
of 13 Eliz cap. 5. it is enacted.that upon every Jnfozmation that 
ſþall be exhibited, a ſpecial Mote ſhall be made of the Day, 
Month and Pear of the exhibitingof the fame into any Office, 
oz to any Officer, who lawfully may receive the ſame :. And here 
upon this infozmation there is not any ſuch Note. acco2ding to 
the ſaid Statute: And in truth, no Pnfozmation may be exhibt= 
ted, fo2 there is not any Officer there appointed foz that matter, 
foz the entry in ſuch Caſes in that Court is, Talis venit & delibe- 
ravit hic in Curia Miloni Sands, &c. But in the Caſe at Bar, 
the Entry is, Talis venit & deliberavit in Curia, but Without 
ſbewing to whom, ¶ But note that the Wozds of the ſaid Sta⸗ 
tute of 18 Eliz. are in the digjunctive , into any Dffice, oz to any 
Dfitcer) and that ſuch Inkozmation (bail not be of Recoz2d but 
from that time fozwards, and not befoze, Wherefoze here this 
Jnfozmation is not upon Kecozd and then no Judgment can be 
given upon it. Cook, This Jnfozmation may be well ſued in 
London, foz the Wozds of the ſaid Statute of 5 E. 6. give Suit 
in any Court of Recozd of the King: And the Court in London 


is a Court of Kecozd of the King, and every Court of _ 


Caſe. 


Peuſon and Higbeds 8 


hath an Dfficerto receive Declarations and Pleas, and if it 
be delivered into the Office, it is good enough. 2. The © fence 
is laid in the Pariſb of Bow in Warda de Cheap, & alibi in Civitate 
London, and ſothere is not any place laid Where the Dffence 
{ball be tryed, Cook, This Alibi is a Nugation. 


Trin. 31 Eliz. In the Kings Bench. 
CCIII. Perſon and Figheds Caſe. 


N Aſſumpſit. the Plaintiff declared, that in conſideration that 
he by his Servant had delivered to the Defendant two 
Bills of Debt amounting ts the ſum of 80 J. 5olubiles eidem que- 
renti to be received by t he Defendant at Roan in Normandy, to his 
own uſe, the Defendant pzomiſed to pay to the Plaintiff 60 1. 
and upon this matter Judgment Was given; and now a TUrit 
of Erroz was bꝛought and aſſigned foz Erroz, becauſe it is not 
ſhewed in the Declaration that the Bills were ſealed, oz that 
they were made to the Plaintiff, and here is not any conſidera- 
tion, foz the Defenoant hath not any remedy to compel the Par⸗ 
ties to pay the ſaid debts if they retale, Godtrey,Jf the mon be 
not paid at «oan to the Defendant, He (hall have an Action 
upon the Caſe , foz this is an Alump!'t in Law, Which 
Wray conceſſit, fog it is a mutual pꝛomiſe and agreement: And it 
was atgued to the contrary.that here is not any ſufficient conſt- 
deration,foz it doth not appear that the Defendant hath any re⸗ 
medy foz to recover the mony. and 13 K. if was holden, that 
where the Piaintiff declared in an action upon the Cale, that in 
conſideration that he had delivered a Bill of Debt to the Defen⸗ 
dant and hath made a Letter of Attoʒney upon it,zc,the Defen= 
dant pꝛomiſed to pay to the Plaintiff 201. and becauſe that the 
Plaintiff ( notwithſtanding that) might releaſe the debt, oz re- 
voke the Letter of Fttozney, and ſo defeat the Defendant of the 
Whole p2ofit, xc, that the Action upon the matter did not lyeꝛalſo 
foꝛ another cauſe the conſideration is not ſufficient. foꝛ it is ille⸗ 
gal becauſe maintenance: bat if it was upon the conſideration pꝛe⸗ 
cedent it had been good enough: 4s if } be indebted to A. and B. 
is indebted to me, map aſlign to a. the debt Which ®.oweth me, 
Golding, Although the conſideration be but of (mall value, yet 
it is good enough. And if A. in conſideration B will aſſure to 
him the Panoz of D. pꝛomiſe to pay to B. 100 J. a'though the 
Party hath not any intereſt oz title toit. yet it is good, and alſo 
though the conſideration be Crecutozy, pet it is valuable, foz if 
themony be not paid at Roan, the Defendant ſball have an Action 
upon the Caſe againſt the Plaintiff: Jt was alſo objected that 
upon the Declaration it doth * that the Defend, —_ 
2 0 


Temps Roign 2 


Elix. 


two Bills be not paid, may habe an action upon the Cale againſt 
the Plaintiff, fox there is not any expzeſs Aſlumpſit on the 
Plaintiffs part, that the monies due by the Bills to the Plain» 
tiff ſhall be paid tothe Befendant, foz if it had been ſo, then it 
had been good. fox then there had been a recipꝛocal pzomiſe which 
is not here, noz can be collected by any Wozds in the Declaratt= 
on, Cook, It doth not appear upon the Declaratton by whom, 
noꝛ to whom the mony due by the two Bills.ſball be paid, foz it 
may be that they are due tothe Defendant. and then the delivery 
ok the two Bills is not any conſideration,Q od Clench & Gawdy 
conceſſerunt. The Caſe was adjourned, 


| CCIV. Temps Roign Elix. 


De Caſe was, A. enfeoffed B upon Condition that if he pay 

ten pound to the Feoffee,his Exetutoꝛs and Aſſigns. with= 

in thzee years next enſuing that then,#c, The Feoffee hath Jf- 
ſuethzee Sons, whom he makes his Executoꝛs, and dyeth bez 
foze the day of payment, The Oꝛdinary commits Letters of 
Adminiſtration to J. 5. during th. minozityof the Executoꝛs. It 
was the Opinion of Dyer, that it was the ſureſt Way foz A. to 
pay the monies to the Cxecutozs no withſtanding the admint-= 
ſtration committed to another, foz the A4dminiſtratoz in ſuch 
Caſe is but a Bailiff oʒ Receiver to the Executoꝛs, and ſhall be 
accountable to them; Which Harper conceſſit: And lanwood 
ſaid, That if in that Caſe the monies be paid to one of the 
Executozs, it is ſufficient; andthe monies to be paid upon that 
conditional F eoffment, are as a ſum in grofs and not in the na⸗ 
ture of a Debt, quod cæteri Juſticiarii conceſſerunt. | 


CCV. Temps Roign Ez. 


A Leaſe is made of certain Lands foz years,Proviſo that the 
Leſfee ſhall not put his Cattel upon the Land from Micha- 
elmaſs fo St. Andrews Tide, the Queſtion was, If rhisProvi- 
ſo and Reſtraint ſþall reach foꝛ the Whole Term, oz but to the 
firſt year, Dyer, Conditions are tr cti juris, and ought not to 
habe liberal conſtructions; there foꝛe he conceived, that the con⸗ 
dition ſhould be reſtrained fo the firſt year, and ſhould not further 
extend. Manwood, It J be bound that J will not go to London 
between Eaſter and Micrac mas. it ſhall not extend only to the firſt 
year after the date of the Obligation, but foz my whole life, 


Dozghty and Priueaux 2 
Caſe. 
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Hil. 32 Eliz. In the Common Pleas. 
CCVI. Doughty and Prideaux Caſe. 
\ Ction upon the Caſe by Doughty again} Prideaux upun 


theſe Wozds, Thou art a wicked and perjured Fellow, and 3 een. 265. 


art torſworn in the Court of Szar-Chamber , as it appeareth by an 
Exemplification here under the Seal of that Court: The Defen= 
dan: juſtified by reaſonof a Bill exhibited in the ſaid Court by 
one Brooks againſt the now Plaintiff, foz conſpiring with ano⸗ 
ther to endite the ſaid Brook of certain Felontes, and the Defen⸗ 


dant, now Plaintiff in his anſwer to hts ſaid Bill. denied upon 


Dath the laid Conſpiracy, and Sentence Was given in the ſaid 
Court againſt the now Plaintiff, ubi revera, ſuch Conſpiracy 
was. The }9laintiff by Replication ſaid, That the ſaid 3roo!: 
was arraigned andendicted upon the laid Yadictment,and pꝛay⸗ 
ed His Clergy, whereupon it appeared , that the ſaid Brook Was 
not legitimo modo acquiet'; and the fame can be no Tonfpiracy in 
the now Plaintiff,to pꝛobe the ſaid Brook to be indicted: and by 
Walmeſley and Peria::, the Replication is not good, fox it may be 
that Brook wag acquitted, and yet that the Plaintiff conſpired, 
upon Which a Writ of Conſpiracy perhaps Will not iyc, but an 
Action upon the Caſe without doubt, foz the Beplication doth 
not pzove that the Plaintiffdidnot conſpire.but that the Plains 
tiff was not puniſhable fo2 ſuch Conlpiracy, 


CCVII. Paſe. 33 Eliz. In the Common Pleas. 


N Abbot madea Leaſe to thꝛee men foz eighty years, and in 

the end of the laid Leaſe there was a clauſe, Proviſo, That 
if they dyed Within the laid Term, that then the Leſſoz might 
enter. The Poſſeſſtong of the abby came to the King, whyo 
granted the Keverfionts ). S. whomade anew Leaſe to J. D foz 
twenty and one years, to begin after the Expiration, Determi⸗ 
nation, oz Surrender of the fozmer Leale: The thzee Leſſees 
dyed within the term, If J. i}. might enter befoze J. S. had en⸗ 
tred, Was the Queſtion. It was the Opinion of the Juſtices , 
that he could not, fox it is in the Election of J. S. if he Will take 
advantage of the Condition and defeat the Leale, but that ought 
to be by Entry, and none can make ſuch Entry but the Leſfos 
himſelt, oz by hig expzeſs direction, | 


102 


2 
Caſe. Caſe. 
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Barlo n $ Ki btley and Kightleys 
- Caſe 


rin. 31 Eliz. In the Kings Bench. 
CCVIII. Barlow and Pierſons Caſe. 


* bzought a plaint of Debt in London àgaiſiſt Edward 
Pierſon, which Was his very name, and he cauſed himſelf to 
be removed into the Kings Bench by thenameof Edmund Pierſon , 
and in Eaſter laſt he put in Bail Edmund Pierſon, and we detla⸗ 
red againſt him by the name of Edward, hig true name, and 
Judgment Was given foz us: and now when we are to reſozt to 
the Bail We cannot find any ſuch Perſon, wherefoze all our la⸗ 
bour is loſt, and now We would declare de novo upon that Bail, 
and We pꝛay that the Court Will give way to anſwer, Kemp, 
The ancient aſe Was, when afty removed himlelf hither by Ha- 
beas Corpus, the Plaintiff might declare againſt him at any time 
within a year after; but of late time the Juſtices, to avoid over⸗ 
long delays, have taken this oꝛder, that the Plaintiff in ſuch 
Cale declare within two Terms; and this is the ſecond Term 
in your Caſe, wherefoze you may Declare: And it wag ſaid that 
becauſe that the Defendant had removed himſelf by the name 
of Edmund, he is eſtopped to ſay the contrary : But if it were 
upon an Dziginal Writ here, it is otherwiſe, And after= 
wards the Plaintiff declared againſt him by the name of Ed- 


mund, 


Mich. 27 Eliz. In the Common Pleas. 
CCIX. Hightley and Higbtleys Cale. 


Ebt by EuſtaceKightley againſt Char les Kightley Executogs 
I Fof the laſt WH! of Francis Kightley : The Defendant pleaded 
that they had fully adminiſtred. The Caſe was this, Francis 
Kightley made the Defendants his Cxecutozs, who being with⸗ 
in age adminiſtration Was committed to another until they came 
of full age, and after they Were of full age, the Jury found, that 
in the hands of the Adminiſtratoꝛ. tuerunt bona & debita Teſtato- 
ris amounting to the value of 4000]. To which Adminiſtratoz 
the Executozs did releaſeat their full age all manner of demands; 
and if that releaſe;were Aſſets in the hands oftheExecutozs was 
the Nueſtion, Puckering Serjeant argued, it was not Aſſets,fox 
a Releaſe of a thing,which is not Allets in the hands of an 
Executoz, cannot be Aſſets, and things in Action, befoze they 
come in poſſeſſion, cannot be Alſets : But a gift of Goods in 
poſleſſion is Aſſets. And there is a difference betwixt a certain 
thing releaſed, and a thing incertain, of a certain it is Allets, 
foz by ſuch means he hath given a thing Which is Aſſets , but 
contrary of an incertain, And this Difference is pzoved by 


13 E.z. 


| V. ightley and Kightleys 
| | Caſe, 8 


13 E. z. Execut. 91. Where it is holden, that if Executozs releaſe 
to the debtoz, he (hall account fox ſuch ſum befoze the Ordmary 
by !''arn, but Trew ſaid he ſhall not account, -The Whole Court 
was againſt Puckering: And Anderion ſaid, It is a clear Caſe, 
that this Releaſe is Aſſets, fox he hath thereby given away that 
Which might habe been Allets. And the Law doth intend, that 
when he releaſes he hath recompence and ſatisfaction from the 
Party to whom thereleaſe is made: And it is not requilite, 
that every Ailcts be a thing in Poſſeſſion, oz in the hands of 
the Teftatoz. foz a thing may be Aſſets Which never was in the 


hands of a Teſtatoz,as monies foz Lands oz other Goods ſold, 


Do if they come by reaſon of another thing, Which was in the 
Teſtatozs hands; as the encreaſe of Goods by the Executozs 
in their hands by merchandizing with the Goods of the Teſta⸗ 
toꝛ o2 Goods purchaſed by the Uillein of the Teſtatoz after his 
Death, ſball be Aſſets, So monies received by the Executoz of 
the Bailiff of the Teſtatoꝛ after his death ſhall be ſaid Aſſets, 
Windam Juftice, Soit is if the Teſtatoz hath Sheep, Cozn, oz 
DWine , and dyeth, and they have young Lambs, Pigs, oz 
Calves, they are Allets foz the reaſou afozeſaid : And he agreed 
that the releaſe is Aſſets, and he ſaid it had been ſo adjudged, 
and he denied the difference taken by Puckering. Periam agreed 
With the reſt in all; and alſo denied the difference. And he laid, 

the incertainty muſt be (uch.that the lame cannot be p2oved to the 
Court. oʒ unto a Jury that the thing releaſed might not by poſſi⸗ 
bility have been Aſſets, Fox if Treſpals be done to the Teſta⸗ 
toz by taking his Goods. and he dyeth . and the Erecuto2s releaſe 
all Actions, the ſame is aſſets, becauſe it might be pzoved to the 
Jury, that had they not releaſed , but bzought their Action of 
Treſpaſs de bonis aſportatis in vc. * eſtatoris, that they might 
have recovered damages which ſbould have ſatisfied the Debts 
92 Legacies of the Teſtatoꝛ and therefoze it ſhall be Aſſets: And 
yet the thing recovered cannot be in the Teſtatoz , 02 a thing in 
poſſeſſion, oz certain in the hands of the Executoʒs. Mit whom 
Rhodes agreed, And Perian concetved that ſuch Adminiſtratozs 
made durante minori ætate of the Executoz.could not by our Law 

neither ſue 02 be ſued: Foz as he conteived the Infant was the 
Executoz. and an Infant Cxecutoz may either ſue oz be ſued and 
map releaſe if there be a ſufficient conſideration given him Where⸗ 
foze he aid if an Adminiſtratoz doth releaſe where he hath no 

cauſe noꝝ good confideration, he ſhall be anſwerable of his own 

Goods When he cometh of full age,foz the waſting of the Eſtate, 

and ſuch a releaſe ſhall be aſſets : and it was holden, that a re⸗ 
leaſe befoze date of the Will is good, and it is Aſſets alſo, and 
the ſame Term Judgment was given, that the Keleaſe of the 

Cxecutoz Was Illets, | 


CEX. 


104 


Braſiers 1 Queen and Sir John 
Caſe. Savells Caſe. 


CCX. Temps Eliz. In the Common Pleas. 


Ote by Dyer upon the Wozds of the Statuteof 32 H. 8. cap. 
N 28. That a Feoſffment of the Lands of his Uife,it ſhall 
not be a diſcontinuance (mes que) but that the Mife may enter 
after the death of her husband, is an Abzidgment of the wozds 
pꝛecedent, foꝛ in ſome Caſes ſuch a Feoffment is a diſcontmu- 
ance; as if, after the Feoffment they be divozted, ſbe cannot en⸗ 
ter, but is put to her(Urit cui ante divortium. 


CCXI, Paſe. 29 Elix. In the Kings Bench. 


Dte by the Opinion of the Whole Court: 4 man made his 
Vill in this manner, I will and bequeath my Land to 4. 
And the name of the Deviſoz Was not in all the Will: That yer 
the Deviſe Was good by averment of the name of the Deviſoz, 
and pꝛoot that it was his Well and if a man lying ſick, having 
an intent to make his Cul by Woꝛds makes ſuch a Deviſe,bur 
doth not command it to be put in waiting, but another Without 
his knowledge oz command puts the ſame in Wziting in the life 
of the Deviloz, it is a good Debile, foz it is ſufficient if the De⸗ 
vile be reduced into wziting, | 


Paſc. 29 Elix. In the Common Pleas. 
CCXIL Braſiers Caſe. 


Dte, It was agreed by all the Juſtices,andaffirmed by the 

P2othonotaries,That if the Deviſoz levieth a Fine. and 

the Diſſeiſee in pꝛeſervation of his right againſt the ſaid Fine, 

enter his Claim in the Recozd at the Foot of the ſaid Fine, that 

the = 1 not any Claim to avoid the ſatd Fine upon the Sta⸗ 
cute Of 4 H. 7. 


Paſc. 29 Eliz. 
CCXIII. The Queen and Sir John Savells Caſe. 


A Bill of Intruſion was exhibited by the Queen in the Ex- 


chequer againſt Sir Robert Savell Rt. who pl:aded in bar 
her pꝛetente, and upon Iffuejoyned.the matter was tryed by the 
Keco2ds, and thereupon Judgment was given fox the Queen. 
and an Injunction foꝛ the Poſſeſſion awarded accoꝛdingly. Sir 
Robert dyed, and now Str John Savell, Son and Heir of the ſatd 
Sir Robert bzought a Crit ot Erroz in the Exchequer Chamber 
upon the Statuteof 31 E. 3. The percloſe of which Grit was, 
ad grave damnum ipſius Johannis Savell filii & hæredis dicti Roberts. 


It 


N 


Hoatzers 4 
Caſe. 
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It Was objected againſt the Mrit, That no Writ of Erroz up⸗ 
on the laid Statute of 3 E 3. lay upon ſuch pꝛoceedings Which 
at the time of the making of the ſatd Statute Was not in foꝛzce: 
Fo2 tryal of an Iſſue in the Excheque: by Kecozd, was enacted 
by the Statute of 33 H. 8. and the Statute of 31 E. 3. extended 
to give a U22it of Erroz upon ſuch Judgments which were given 
by Uerdict, Confeſſion, oz Demurrer, and not upon tryal by 
Keco2ds, which was given but of late times. But to this ov= 
jection it Was anſWered by the Lozd whaacelloz, and the other 
Judges, That long time befoze theſaid Stat. ok 3 3 4.8. Iſſueg 
joyned in the v cnequer have been tryed by the Kecozds ; and 
he, when he was the Queens Soltcitoz, had ſeen divers Pꝛe⸗ 
lideats to that intent in the time of Hen. 6. 


Mich. 29 Elix. In the Kings Bench. 
CCXIV. HAcutiers Caſe. 


Ebt was bꝛought upon a Conceſſit Solvere attoꝛding to the 
Law ot Merchants and Cuſtom of the City of Briſtol.Ex⸗ 
ception Was taken. becauſe he did not mention the Cuſtom in his 
Declaration ; And becauſe in the end of his Plea, he ſaith,Pro- 


teſtando fe ſequi querelam ſecundum Conſuetudinem Civitatis Briſtol, 


the Plea was awarded good, and the Exception diſallowed, 
CCXV. Mich. 29 Eliz. In the Kings Bench. 


A Man was indicted upon the Statute of 4 Eliz. of Per⸗ 
| jury in s Court-Leet : And the Jndictment was, That 
he at the Leet of the Earl of Bath,ſuper Sacramentum ſuum coram 
Seneſcallo, &c. Exception was taken to it, becauſe it ſaith at the 
Leet of the Earl of Bath, whereas every Leet is the Kings 
Court, although that another hath the pzofit oz commodity of 
it: And it was ſaid that the Steward ol a Leet is not an DOffi- 
cer of Keco2d ; and allo his Dath was, It he had done a Rel⸗ 
cous, oꝛ not, With Which he Was charged, And by Drew, It 
is not Within the Statute; foz it ought to be either befoze a 
Jury in giving Evidence, oz upon come Article, But the Ju- 
Kices in that Were of opinion againthim, 


— 


2 


Howen and Gerrards 4 Q) trangeler and Bur- 3 Hodges: Mark Stewards 
Caſe. nels Calc. Cale. Caſe. 


—_—— 
— 


Mich. 25 Eliz. In the Common Pleas, 
CCXVI. Howen and Gerrards Caſe. 


* was adjudged in this Caſe, That Partition of Lands 
made by the Bapliff of a Franchise, Was not good within 
the Statute of 31 +. 8. of Partition, but it ought to be done by 
the Sheriff himſelf, 1 


Mich. 28 Elix. In the Kings Bench. 
CCXVII. Strangder and Burnells Caſe. 


A N Action upon the Cale ot Trover ot Goods, and convert⸗ 
ing them to his own uſe in Ipſwich. The Defendant 
pleaded, That the Goods came to his hands in Dunwich in the 
ſame County, and that the Plaintiff gave to him all Goods 
which came to his hands in Dun wich, abſque hoc that he is guilty 
of any Trover 902 Converſion tn Ipſwich. It Was holden to be a 
good manner of pleading by reaſon of the ſpecial Juſtiſication. 
Vide 27 H.6. But where a Juſtification is general, the County 
is not traverſable at this day, Vide 19 H. 6,7. 


62 Eliz. In the Common Pleas. 


CCXVIII. Hodges Caſe. 


F one enfeoffeth his Son and Veir apparent, and no uſe is 
I expzcſſed, noz Conſideration, it Was ſaid Jt ſhould be to the 
ule of the Son, and lo hath the Lam been taken ; and fo it is 
in Caſe of a Covenant to ſtand ſetzed to the uſe of the Son, 
The Court ſaid that there Wag a Difference betWixt the Caſes ; 
£02 in the Caſe of Feoffment they ſeemed to be of Opinion, that 
the Deed ſhould have no operation ; but in the other Caſe it may 
be otherwiſle upon conſtruction of the eſult of the Uſe to the 


Father. | 
28 Eliz. In the Kings Bench. 


CCXIX. Mark Stewards Caſe. 


A? Aſſumpſit befoze Action bꝛought may be diſcharged by 
word, otherwile after Action bzought, 


Mich 


On biſhop of Canterburies Caſe, 


Yerne) and Verne J The Queens, Fane, and the Arch» = 
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Mich. 3o Eliz. In the Common Pleas. 
CCXX. Verney and Verneys Caſe. 


1 Dower by Verney againſt Verney : The Cate was, That 

L eflee fox years by Fine, to Whom the Land was rendzed 
by Fine foz years upon the Default of the Tenant, p2ayed to 
be received, and it wag Counter-pleaded, becauſe the Statute 
of Glouceſter gave no Reteit but where the Termoz might have 
Recovery by Writ of Covenant, but where the Leaſe, as in our 
Caſe, doth commence by render by Fine, there cannot be any 
recovery by Covenant, But it was the Opinion of the Loꝛd 
Anderſon, That ſuch a Termoz ſhall be received. 


CCXXI. Mich. 32 Eliz. In the Exchequer Chamber. 


N the Exchequer Chamber befoze the Chancelloz, Treaſurer, 
dic. A Writ of Crroz was caſt upon the Statuteof ;1 E;. 
cap. 12. It Was moved by t gern Soltcicoz to the Queen foʒ 
the Defendant. That the TUritof Erroz ought to abate foz falſe 
Latine, foz the TUrit is errener, where it ought to be Pertinet. 
But by Manwood, Ander ſon, and Wray, The ſame is no Excepti⸗ 
on, but notwithſtanding that. the Court may pzoceed to the Ex⸗ 
amination of the Crrozs . Foz the ſame is not pꝛoperly a TUrit, 
but rather a Commiſſion to the Chancelloz, -Creaſurer, dc. and 
therefoze it was oꝛdered that the Party ſhould pzoceed to the 
aſſignment of the Crrozs, | 


Mich. 31 Eliæ. In the Exchequer. 


CCXXII. The Queens, Faves, and the Archbiſhop of 
| Canterburies Cale. 


He Queen bzought 8 Quare Impedit againſt Fane, the 1 Leon. 26t- 


Archbiſbop of Canterbury, the Biſbop of Chicheſter, 
and Hudion Incumbent, and counted that John Aſhburnham 
was ſeized of the AdvoWſon of Burwath, and was Outlawed 
in an Action of Debt, during which Dutlawzy in fozce , the 
Church voided, by Which it did appertain to the Queen to pꝛe⸗ 


ſent, The Archbiſhop and Biſbop pleaded that they claimed 


nothing but as Metropolitan and D2dinary, Fane pleaded, 
That King E 4 ex graria ſua ſpeciali, &c. and in conſlderation 
fidelis ſervic. &c. granted to the Lo2d Haſtings the Caſtle and 
Baͤrony of Haſtings , and Þundzed, #c, Et quod ipſe haberet 
omnia Bona & Catal, Tenentium , reſidentium & non reſidentium, 


Þ 2 


The Queens, Faxes, and the Archbiſhop 


of Canterburies Cale. 


& aliorum reſident. quorumcunq; hominum de & in Caſtro, Baronia 
&c. ſeu infra eadem pro numero debit. &c. tam ad ſectam Regis, &c. 
quam &c. utlagatorum. Et quod ipſ1 liceret per ſe, vel miniſtros ſos, 
&c. and from him derived to the now Carl of Huntingron agheir, 
xc, and the ſaid Earl being ſo ſetzed, and the ſaid Aſhburnham 
ſeized ot the laid Advowſon ag appendaut to the Panoz of Aſh- 
burnham, holden of the ſaid Baron), the ſaid Church during the 
Outlary in fozce became void: Fo2 Which cauſe the (aid Tliomas 
Fane ad Eccletiam prædict. uſ 


urpando prælentavit theſaid J. H. who 
was admitted, and inſtituted, and demanded Judgment, If, xc, 
with this that the laid Tho. Fane will aver that the (aid Church 
of * 18, and a: the time of the ſaid Grant was intra precinct. li- 
bertatis & trancheſiz prædict. & quod predict. Manerium de Aſh- 
burnham tempore conceſſionis prædict. Was Holden of the ſaid 
Baxony. And the Incumbent pleaded the ſame lea: and if by 
that Gzant of king. 4. to the Lozd Haltings.ſcil. Bona & Catal. 
la, the pzeſentment to the Church paſſedoz not, Was the Mueſtt- 
on. Shuttleworth of Counſel foꝛ the Queen, he ſaid and confeſ- 
ſed, That the Queen might grant ſuch a Pzeſentment, but it 
ought to be by ſpecial and ſufficient wozds,02 ſuch woꝛds ſo as it 
might appear to the Court by them that the intent of the Queen 
was to grant ſuch a thing foz the general Wozds Omnia Bona & 
Catalla, Wo d not paſs ſuch a ſpectal Chattel in the Kings 
Gꝛant. and he ſaid he conceived, that by the wozds ſubſeguent , 
that no Goods and Chattels ſhould paſs by ſuch Gzant,but ſuch 
Vhich might ve ſerzed, the which the Advoſdſon of a Church 
could not be: Er quod ipli liceret per lc vel Miniſtros ſuos ponere 
ſe in ſeiſinam, 8 H. 4. 114.115. The King granted to the Biſhop 
of London that he ſhould habe Caralla Felonum & Fugitivorum de 
omnibus hominibus, & tenent. de & in terris & feodis prædict. & de 
omnibus reſidentibus infra terr. & feoda prædict. ita quod ſi præ- 
dicti homines, tenentes & reſident. de & in terris & feodis præ- 
dict. ſeu aliqui eorunde m, ſeu aliquis alius infra eadem terras & feo- 
da pro aliqua tranſgreſſione ſua, ſeu quocunque alio delicto vitam, 
vel membrum debeat, vel fugerit & judicio ſtare noluerit, ſeu ali- 
quam aliam tranſgreſſionem fecerit pro qua ipſe Catalla ſua perdere 
debeat, in quocunque loco juſtitia de ea fieri debeat. Ipſa Catalla 
fint ipſius Epiſc. & per Miniſtros Epiſc. tn manus ipſius Epiſc. ſeſiri 
poſſint. Tirwhit, The Goods of thoſe that are put to penance 
do not paſs. ſp the Goods of a Felo de ſe, Vide 42 Af. 5. where 
one being impanelled upon the G2zand Inqueſt befoze the Juſtices 
of Oyer and Terminer, pleaded the Kings Charter of Excep⸗ 
ton from Inqueſts; and becauſe in the ſaid Charter there 
as not this Clauſe (Licet tangit nos & hæredes noſtros) with- 
out challenge it was rejected and he charged, and ſwozn, and 
if the King grant to me to appꝛopꝛiate an Advowſon, Which in 
truth is holden of the King ſuch a G2ant is void. So if 
there be not ſpecial wozds, by which it may appear that * 
88 hath 


The Queens, Fanes,and the Archbiſhop 
of Canterburies Cale. 8 


hath notice of it, and that his intent Was that the Gzant ſhould 
extend to the ſame, it doth not paſs, 16 E. 3. Fitz. Grants 58 and 
33 r. 3. Grants 103 So here this ]zeſentment is a ſpecial Chat⸗ 
tel; and it is not uſually intended, oz thought upon when a 
man ſpeaks generally of Goods and Chattels , but that it pal⸗ 
ſeth, pet the Pzeſentanent dothnot lyefoz the Defendants , foz 
they do not Derive intereſt under that Gzant , but are meer 
ſtraugers to it, aud therefoze they all not take any adbantage 
in layang this Gzant in the Nugens way; foꝛ the Queen Hath 
goon title againſt all gerſons, but thoſe Which claim under the 
[aid Gzant, but that is nothing to the Defendants, Fot one 
caguot crolg the title of the King ik he doth not make a title 
to himſelf, as 9 All S. 17 Aſl. II. ik the title of the King 
be found by a falle © ffice, the party grieved cannot traverſe the 
title of the King. Without making a title to Himſelf, and then 
the King may chooſe whether he will maintain his own title 
found by the Office, oz traverſe the title ot the other. Walmeſley 
to the confrary this titie of Pꝛeſentment is a Chattel, Rex 
habebit omnia Catalla felonum, &c. 1erminus Annorum is à Chat⸗ 
tel, ſo xitus & proficua terrarum utlagatorum pro felonia; ſo A 
right of Fetion foz Goods; ſoit is of an Obligation made to 
the par y delinquent, therefoze alſo a title topzeſent ; therefoze 
if a title to pꝛelent ſhall accrue to the King by ſuch general 
woꝛds, it ſball paſs alſo from the King by ſuch wozds: and 
as to that which hath been objected, That the Gzant of King 
E. 4. extends only to ſuch Goods and Chattels which may be 
ſeized, De tited the Caſe 39 H. 6. 35. Where the Gꝛantee of a 
Keut-charge, foz a term of years granted Omni BC⁴⁰ & aral- 
la ſua tam V va, quam mortua, the Rent paſſed, and yet the Gzan- 
tee could not put him in Seiſin of it when he would, but ought 
to expect the day of payment, And this title to pꝛeſent is not 
a thing in action , foz if no diſturbance be made, the Party 
may have the benefit of it without any Action, Anderſon held 
that this title to pzeſent could not paſs by theſe general wozds, 
Bona & Catalla. foz they do not extend to a Kight, oz things in 
Action, but to ſuch things only Which are commonly known and 
underſtood by ſuch wozds, By grant of Goods, Chattels real 
do not paſs, Foz when men ſpeak of Goods, Vouſboid-ſtuff, 
Mony, and the like, perſonal things only are underſtood. So 
4 man cannot be ſaid to have a Chattel but Where he is poſleſ- 
ſed of it; and here this Intereſt is but Jus præſentandi. Periam, 
This Intereſt is a Chattel; foz if the Church became void and 
befsze reſentment the Patron dyeth: his Executoꝛs ſball have 
the Pzelentment, foz that it Was a Chattel veſted in their & el⸗ 
tatoz, dc. 
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7} Alb and Hills gor and Edwards $Webbs 
Caſe. 8 Caſe. Caſe. 
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19 Elix. In the Kings Bench. 
CCXXIIL Hide and Els Caſe. 


= Ejectione firmæ by Hide àgainſt Hill, The Caſe wag, Ni- 
cholas Throgmorton Tenant in Tail, without licence of the 
King, Went beyond Sea into Italy, and there married an Eng⸗ 
liſh Woman, and there continued in the Service of Cardinal 
Pool, and their pꝛactiſed traiteroufly againſt the State here, and 
againſt his Allegiance, within Which time he had Jſſue a Son 
named Francis: It Was holden that the ſaid Son Was not inhe⸗ 
ritable to the Tail; foz if a Subject goeth beyond Sea with the 
Licence of the King, and there continueth longer than his ap⸗ 
pointed time, by that he loſeth the benefft of a Subject. It was 
further given in Evidence, That the ſaid Nicholas wag attainted 
of Treaſonin the time ok Henry 8. andafterwards went beyond 
Sea, ut ſupra,and returned in the time of Queen Mary, and Wag 
reſtozed by Act of Parliament: And upon all that matter it was 
holden that the ſaid Francis Wag inheritable. A 


19 Eliz. In the Kings Bench. 
CCXXIV. Grey and Edwards Caſe. 


1 an Attaint by Grey againſt Edwards it wag holden by Wray, 

Gaudy, and Jeottries, That if one makes a Deed, and that 
by theſe woꝛds ( Dedi) convepeth Lands to another, without 
any woꝛds of Bargain and Sale, and that foz a ſum ofmony; 
If rhe Deed be debito modo enrolled, the uſe ſhall paſs ag well 
as if the Woꝛds of Bargain and Sale had been in the Deed be⸗ 
cauſe that a ſum ot mony was paid fo2 the Land, 


19 Eliz. In the Kings Bench. 
CCXXV. IWebbs Cale. 


[5 Action upon the Caſe-the Platntiff declared, That where- 
as Cobhan: was indebted to J. 5. and J. 5: to the Defendant, 
the ſaid Defendant in conſideration that the Plaintiff would 
pꝛoture the ſaid J. S. to make a Letter of Attorney to the Defen⸗ 
dant to ſue the laid Cobham, pꝛomiſed to pay and give to the 
Mlaintiff 10 J. Jt wag objected. Here Was not any Conſiderati⸗ 
on foꝛ to inducethe Aſſumpſit; foꝝ the Defendant by this Letter 
of Attorney gets nothing but his Labour and Travel, But the 
Exception was not allowed of. Foz in this Caſe not ſo much 
the P2ofit which redounds to the Dekendant, as the Labour of 
the Plaintiff in pꝛocuring of the Letter ot Attorney, is to be re⸗ 
ſpected, | CCXXVI, 


Heggor and — 
Caſe. 
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Temps Roign Eli. 
CCXXVI Heggor and Felſtons Caſe. 


IN Treſpaſs, the Caſe was, A Copyholderſurrendzed to the 

ue of his Wife fox Life, and after to the uſe of his Daughter 
in Fee, the TUife is admitted: It was holden that the Daugh⸗ 
ter, after the death of the ilfe, might without any admittance 
ſurrender the ſame Land, foz the firſt admittance was ſufficient, 


Copyholder 
Surrender by 


And Manwood ſaid that Roper was Dteward of a Mannoz , Attorney. 


and one of the Copyholders of the ſaid Manoz being in lreland, 
he made a Commiſſion to one to receive a Surrender from him 
there, and it was holden a good Surrender, 


CCXXVIL Zrin. 32 Eliz. In the Exchequer. 


Dte by Manwood chief Baron, foz a Rule to all Connſel= 

lozs, Chat they do not adviſe any Collectozs of Subſidies 
92 Fifteens to exhibite any Bills in the Exchequer.Chamber fog 
the not payment. of Subſidies; foz ſuch Sills {all not be al⸗ 
loWed hereafter, becauſe they have remedyby Diſtreſs, Alſo it 
was, That if any be afſefled foz the Fifteens which he ought to 
pay, 02 if two Towns ought to pay together, and one Town 
be taxed moze than it ought tobe, oz hath been accuſtomed.thoſe 
Who are grieved by ſach Aſleſlment. may have a Commiſſion out 
of the txchequer, which is calted ad zqualiter raxand. and that 
was put in-pzactice in a caſe between Bartace and Hind, Where 
one of theſe Was L ozd of Little Marlow, and the other of Hedſore. 
It Was alſo holden, That Fifteens are tobe levied of Goods 
and Chattels pꝛoperly and a Townſhip is ſometimes richer 
than at.athcrtimes, and therefoze it is not reaſonable they pay 
their Fifteens always according to the ſame pzopoztion, But 
Clark Baron held: where the Ciſtom hath always been that 
the Fiſteens ſhall be faxed acco2ding to the quantity of Acres. 
then the rate and pzopoztion ſhall be always on whoſoever 
holdcth the Land, And as to the Commiſſion ad æqualiter rax- 
and. Manwood and Fanthaw ſatd, That they could ſbew twen⸗ 
ty Pycſidents of it, 
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Harris « 
Caſe. 


EY 


2 Leon. 122 
Hughs Qu.13 
T Inſt * 


2 Leon. 126. 


Trin. 30 Eliz, In the Kings Bench. 


q 
( 


CCXXVIII. Harris Caſe. 
He Caſe of Harris of the Middle Temple, was, Tenant in 
tail in remainder upon an Eſtate foz lite is attainted of Fez 
lony, It he hath fozfeited his Kemainder during his Life, Po- 


pham Attozney General, He hath fozfeited it to the Queen; fog 


after his attainder, the Law Will not ſuffer it to remain in him, 
and it cannot veſt in the Loꝛd of whom the Land is holden ; fox 
the perſon attainted being Tenant in tail in remainder.was not 
very Tenant to the Lozd, therefoze, if in none of them, the 
Queen ſball have it, and the Law ſball puniſh the offence ſo 
ſbarply, that it ſuffer nothing to remain in him, So Tenant 
in DoWer and by the Courtelle: And it is a Maxim,TUhat a man 
hath in his own right he may fozfett, but it is not a certain rule, 
MUhat ſoever a man may grant he may fozfett ; as Guardian in 
Socage and Executozs map grant that which they cannot foz- 
feit. A man ſeiʒ ed in the right of his wike is attainted of Felony, 
the Queen ſhall have but the pꝛoſſts ot the Land during the like 
of the Busband Vie Regiſter 292. Where the husband ſeized 
in the right of his Wilke of certain Lands is outlawed of Felo⸗ 
ny, the King ſeizeth, and hath the Lands during the like ok the 
husband, after the death of Whom, ilſued a Diem clauſit extre. 
mum, Vide F. N. B. 254. D. Cook, Tenant in tail in poſſeſſion 
is attainted of Felony, the Ring (ball have but the pzoſtts, but 
as our Caſe is, being Tenant in tail in remainder upon an E⸗ 
ſtate foz Life. nothing ſhall be foꝛteited during his like, and after 
the death of the Tenant in tail, ſo attainted of Felony,.the Iſſue 
in tail may enter, fox the King hath not the Freehold; foz if the 
King had the Freeho. d, the Aſſue in tail could not enter without 
Dffice, vide Old Natura Brevium fn the Crit of Eſcheat, That the 
King ſball have only the pꝛoſits. At another day it was argu⸗ 
ed by bgeiton Doltcitoz, That the Queen hath the Intereſt of 
him in the Remainder during his lifezfoz a man ſo attainted can= 
not bereceivd againſt the Mueen;andif a man attainted of Felo⸗ 
ny purchaſeth Land and dyeth his Wife ſhall not be endowed of 
it: And he laid that this Remainder veſted in the Queen with⸗ 
out Office, then not pardoned by 23 Eli. It hath been objected, 
That if the Rematnder be in the Queen without Office, by this 
attainder of Felony by the Common Law, then alſo in caſe 
ok atiainder foz Treaſon, and then what need was there that 
the Statute of 33 H. 8. ſhould be made, Which enacteth, That 
in caſes of Treaſon it ſhall veſt in the King Without Office, 


As to that. I anſwer, That that Statute was made in af- 


firmance of the Common Law, and alſo foz other things 


given to the King by the Statute, which Were not given by the 


Com⸗ 


„* 


Downbatl and Cateſby's 
Caſe. £ 
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Common Law, as Conditions, Kights, ac. So as the king 
might grant over without Office. and alſo the Subject have a 
Petition of Right befoze Difice, which wag not at the common 
% aw, 33 fl. S. 20. in the ſaving in the end ol it: And as to the 
Statute of 18 H. 6 cap. 6. ſuch things Were in the King with⸗ 


out Dffce ; foz by the common Law befoze Office, the Ring 
migyt grant them, but he could not grant them if they were 


not veſted in him; and the laid Statute was made to ſuch in⸗ 
tent, that the Queen ſbould be fully infozmed of her Citle, ac. 
by the Office. Vide Stantord Prerogat. 54, 55. and Vide 20 E. 
4. 11. A. ſeized of a Yannoz with an Advowſon appendant, is 
attainted of Treaſon, the Church void, the King without and 
Dffice ſhall have the pꝛelentment. But admitting that it is 
not in the King without Office. yet the Pardon of 23 Eliz. doth 
not extend to it: Foz the wozds of the Pardon are, Treaſone, 
Felonies, Offences, Contempts, Treſpaſſes, Entries, Wrongs, De- 
ceits, Miſdemeanors, Forteitures, Penalties, and Sums of Moneys , 
and ik by any of theſe Woꝛds the matter be helped, is to be con⸗ 
ſidered : and if any thing ſhall help it, it is the woꝛd Forteiture: 
But J conceive that the ſame doth not extend to this matter; 
foz although it be an ample Word, yet it ſhall be conſtrued to 
extend beyond the Wozds accompanied with it, which concern 
only perſonal things, as Contempts, Wrongs, Treſpaiſes, ag the 
Statute of 13 Eliz. cap. zo. Which is penned by general wotds, 
as Colledges, Deans and Chapters, Parſons, Vicars, and others 
having Spiritual Promotions, that Statute doth not extend 
by conſtruction to Biſbops, and they have Spiritual Þzomo= 
tion; yet the Statute ſhall be conſtrued to extend to the 
Parties named, and other Inferiour D2zders and Degrees, 
and ſhall not be extended higher. So in the Commiſſion of 
the Peace , ad diverſas Felonias, & alia Malafacta, &c. thoſe ge= 
neral wozds do not extend to Treaſon, gc, Vide foz the Ne⸗ 
due of this Cale Venable and Harris's Caſe, Which was the 
ſame Caſe, and is Repozted in Leonard 2 Part, fol. 12 2. Placito 


169. 
Paſe. 33 Elia. In the Common Pleas. 


CCXXIX. Downha/! and C ateſvy's Cale. 


N aFormedon by Downhall againſt Catesby.the Parties were; Leon. 257: 


at Illue, and it was tryed by Niſi prius : Jt Was moved in 
5ank,becauſe that ſome oftheJury did eat and dzink bekoꝛe they 
gave their Uerdict that the Court Would not receive the Potea : 


Curia that We cannot do; foz We not know whether your 
N In⸗ 
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Haſelwoods » 5 Sir William Pethams 
Caſe. 5 Caſe. 


Jnfo2mation be true o2 not. and this matter ought to be exa⸗ 
mined by the Juffices of Aſſize oz Ni! prius, befoze whom the 
Trial was, and they are to certiſte thereof, and then we ſhail 
have good cauſe to ſtay the Entry of the Polica. In that Caſe 
it was ſaid. If any of the Jurozs eat and d2ink befoze their 
Uerdict at their own Coſts, it doth not make the Uerdict void, 
but if at the Coſts of the Plaintiff oz Defendant, it is other⸗ 
wile, 


4 


CCXXX. Hil. 29 Eli. In the Common Pleas, 


1 Sheriff took an Obligation of a Pꝛiſoner bailable , 
upon condition that he ſbould perſonally appear in the 
Kings Bench, &c. It Was holden & good Condition, not againſt 
the Statute of 23 H. 6. So if the Condition had been that he 
thould appear foꝛʒ to ant wer: contrary, that he ſpall appear and 
anſwer ; foz in the pꝛincipal Caſe, the wozd (perſonally; is not 
of ſubſtance.foz although he appears by Attozney, pet the Con⸗ 
dition is well perfozmed 3 and Judgment Wag given toz the 
Plaintiffs Anderſon reclamante. Vide 27 Eliz. B. R. Sedford and 
Cutts Caſe. | 


32 Elix. In the Common Pleas. 
CCXXXI. ZHaſelwoods Caſe. | 


he Caſe of Haſelwood; A ſeized of Land is indebted to 

the King by Obligation and enfeoffed 3. of his Land:and 

the Caſe of Fleetwood 15 Eliz. Wag bouched, where it Was hol⸗ 

den, That in purchaſe the debtoz of the King Was lyable, But 

by Pigor, who wag of Counſel with Haſelwood.the Obligation 

inthis Cale was made befoze the Statute of 33 4.8. oz other= 
wiſe he ſhould be charged, 


32 Elix. 
CCXXXIII. Sir William Pelhams Caſe. 


Jr William Pelham Was Surbeyoz of the Oꝛdinances, and 

delivered of the Kings money to Painter. Clerk of the Oꝛd⸗ 

fiance, Jt was holden, That foz that money the Queen might 
have Account againſt Painter. See this Caſe befoze Sect. 8 1. 


Trin, 


Ognell and 2nderhbills 
Caſe. 
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Trin. 29 Eliz. In the Common Pleas. 
COXIV, Ognell and Underhills Caſe. 


[ N Replevin, the Caſe was, as appeared upon the pleading, 
That Rob. Bouchier was ſetzed of a certain Farm called 
Cruchetield Grange, andleaſed the ſame to Sir William Raynſ- 
ford fox thirty years, who dyed thereof polleſſed, by reaſon of 
which the Intereſt thereof came to Raynsford, ag Crecutoz of 
the ſaid Sir William Raynsford, Who aſſigned the ſaid Farm, 
except a parcel of it called Hobbes, to Sir Henry Bear foz parcel 
of the term, and afterwards aſſigned the ſaid parcel called Hob- 
bes fox part of the term to Frekington and others, and afterwards 
granted the relldue of the ſaid term, not expired , to the ſatd 
Bear and Frekingron, and afterwards the ſaid Rob. Bouchier 
granted a Rent⸗ charge of 401. per annum percipiendum de om- 
nibus terris & tenementis quibuſcunque vocat. the Grange of Cruche· 
field, in the Pariſh of Stoneleigh in the County of Warwick nuper 
in tenura, & occupatione William Raynsford milit. & nunc in tenu- 
ra, & occupatione Hen. Bear. Bouchier granted the reverſion of 
Hobbes to Lewknor in Fee, to Whom Scarre releaſeth all hig 
right, eſtate, and demand in the ſaid Land called Hobbes; the 
Leaſe expired, the rent behind, Lewknor leaſed at will to R. the 
firſt Queſtion was, It the ſaid Kent-charge ſhall be ſaid illu⸗ 
ing out of the ſaid Lands called Hobbes; fox if ec, then by that 
KHeleaſe the rent is gone: But the whole Court Was clear of 
Opinion, That the rent was not iſſuing out of Hobbes, but 
out of the Lands then in the poſſeſſion ot Bear, and not out of 
the Lands in the poſſeſſion of Frekington : Although it was 
objected by Walmeſley Serjeant, That the woꝛds in the Gꝛant 
of the rent, (in tenura & occupatione Bear) ſhall be conſtrued in 
the disjuncive, quaſi ſive ; and then the Cloſe called Hobbes, al⸗ 
though it was not in the Occupation, yet it was in tenura of 
Bear. The Matter Was at another day argued by Fenner Ser⸗ 
jeant foz the Plaintiff, and he much relyed upon the wozd qui- 
buſcunque in the Gzant of the Kent de omnibus terris quibuſcun- 
que, commonly called Cruchefield Grange: Ag if J grant to you 
all my Trees, my Ipple-trees ſball not paſs ; but if the Gzant 
wag omnes arbores meas quaſcunque they paſs, and that by the 
Emphaſis of this wozd Quibuſcunque : So if J grant you 
Common foz your Cattel in ſuch a place, none ſhall have Com⸗ 
mon but thole which are Commonable , ſhall have Common 
there; contrary where the Gꝛant is pro averiis quibuſcunque - 
And it was adjudged in the Chancery in the Caſe of the Biſbop 
of Ely, That where the ſaid Biſhop leaſed all the Dez 
meaſng of a Manoz foz years , 3 by the ſaid Leald the 
2 


ark 


Rawlins and Somerfords 2 
Caſe. 


Park within the ſaid Manoz ſhould not paſs, But perhaps if 
ſuch a Leaſe had been Omnes & ſingulas terras dominicales quaſ- 
cunque, the Park would have paſſed, And afterwards the Coun⸗ 
ſelof the Plaintiff ſeeing that the Court was of Dpinion with 
the Defendant, took Exception to the pleading: The Defendant 
made Conuſans ur Ballivus Adminiſtratoris of the Gzantee of the 
Kent, and doth not ſbew the Letters of adminiſtration, and 
as to that, It Was agreed bythe Court that that had been a good 
Exception if the matter had not been relieved by the Statute of 
27 Eliz. of Demurrers, Another matter wag objected upon the 
Statute of 32 H. 8. cap. 37. upon the Wozds of the ſaid Statute, 
ſo long as the Lands remain in the poſſeſſion of the Tenant in 
Demeaſn, who ought immediately to Have paid the ſaid Rent. 
And it Was laid by Anderſon and Rhodes, that the Conuſans was 
good enough, and within the relief of that Statute : Fog Lewk- 
nor Was the immediate Purchaſer, and although he had let the 
Lands to another at Will, that did not make any thing, foz yet 
the Eſtate of the Land is Within the wozds of the Statute, foz 
the Land remains in the Seilin ok the rt Purchaſer, And note 
that in this caſe Bouchier dyed befoze the Leaſe expired, ſo as the 
Kent was not determined in his like, and afterwards Judg⸗ 
ment was given foz the Defendant, 


Mich. 30 Eliz. In the Kings Bench. 
CCXXXV. Rawlins and Somerfords Caſe. 


N Ejectione firmæ, the Cale was, Cartwright poſſeſſed of a 
houle foz the term of 30 years, demiled a Stall parcel of it 

to Wartow foz two years, and afterwards aſfigned the whole 
houſe to Rawlins fog all the years ; Rawlins redemiſed the ſame 
Stall to Cartwright fox twenty years, but Wartow did not at⸗ 
tozn ; but befoze the ſaid Redemiſe, Cartwright by Deed indent⸗ 
ed,demiſed the ſaid Stall to Wartow fog ſix years after the ſaid 
two years ended, and afterwards Rawkns redemiſed all the houſe 
to Cartwright foz 21 years,rend2ing rent, With clauſe of re-entry, 
and upon the Jndenture of the laid Redemiſe Was endozſed that 
befoze the ſealing and delivery, xc. it was agreed between the 
Parties, that Wartow ſhould have the ſaid Stall accozding to 
the Leaſe foz fix years to him made: And afterwards Cart- 
wright redemiſed the ſaid Stall to Rawlins foz ten years; and at᷑⸗ 
terwards the Rent. was behind, And if the Rent reſerved by 
Rawlins upon his demiſe to Cartwright, was ſuſpended, oz not, 
was moved aqueſtion, Cook argued it was not ſuſpended. fox 
Rawlinshad in the Eſtate but an Intereſt in futuro, which can⸗ 
not ſuſpend the Rent bekoze in polleſſion, And he put the Caſs 
31 E. 1. 


The Guardians of the Monaſtery of 
Otleries Cale. c 
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31 E. 1. Fitz. Diſcent 17. Loꝛd and Tenant, the Tenant is at⸗ 
tainted of Felony, and dyeth, now the Seignoꝛy is not pꝛelently 
extinct ; Foz if theLozd takes Fealty of the Son, the Seigno= 
ry doth continue in Eſle, and Vide Acc. Fitz. N. B. 144. 26 E. 3. 72. 
Houghton, the rent is ſuſpended, as if J leaſe Land and an Ad⸗ 
voivſon,rendzint rent, and J take back an Eſtate in the advow- 
ſon, now the rent is ſuſpended, But as to that it was anſwer- 
ed, That there the party hath a pzeſent intereſt in the Advow⸗ 
ſon, but ſo it is not inthe Caſe ar Bar. And by Cook, A. ſeized 
in Fee of thꝛee Acres makes a Leaſe of twoof them foz 21 years 
rendzing rent, and afterwards the Lellee leaſeth one of the ſaid 
Acres foz years to the Leſſoz to begin two years after it is not a 
p2eſent ſuſpenſion of the tent until the Leaſe come into polleſſion, 
#c, Ind afterwards it was adjudged, that by the Leaſe in tutu- 
ro the rent Was not ſuſpended, Patch. 2 8 El.z. Rot. 255. 


Mich. 26 Eliz. In the Exchequer. 


COXXXVI. The Guardians of the Monaſtery 
of Otleries Cale. 


17 the Exchequer, it Wag found by Special Uerdict , That Leon 


the Guardian and Chanons Regular of Otlery were ſeized of 
the Manoꝛ of O, &c. and that 22 H. 7. at a Court holden,grant- 
ed the Lands in queſtion to W. and W. his Son, foz their lives, 
by Copy, accozding to the Cuſtom of the (aid Manoz, and after= 
wards 30 6. 8. they leaſed the ſame Land by Indenture to H. 
rendzing the ancient and accuſtomed rent, and afterwards ſur= 
rendzedthetr Colledge. ac. and afterwards W. and w. dyed, Aud 
if the ſaid Leaſe ſo made, during the Effate Cuſtomary 1 925 
ſtanding the Statute of 31 H. 8. were good oz not, that was 
the Queſtion, being Within a year befoze the Surrender. ac. And 
it was argued by r gerton Solicitoz, That the ſaid Leaſe was 
void by the Statute, the wozds of which are, Whereot, or in 
the which any Eſtate or Intereſt for term ot Life, year or years , at 
the time of the making of any ſuch Leaſe, had his Being or Con- 
tinuance, and was not then determined, finiſhed, or expired. And 


therefoze we are to ſee, if this right oz polleſllon whit h W. 
and W. had at the time of the making of the ſaid Leaſe was 
an Jntereft, oz Eſtate foz Life: And as to the Wozd Eſtate eſt 
nihil aliud, than meaſure of time; foꝛ an Eſtate of Fee-ſimple, is 
as much as to ſay, an Intereſt in the Lands foz ever, and ſo 
of the reſt, and therefoze W. and W. had at the time of the 
making of the 'Leaſe an Eſtate fox the thing 17 2 | 

although ſuch Cuſtomary Tenants are termed in Law, Tevagts 
at will, yet they are not ſimply ſo, no2 meer Tenants at will, 
but Tenants at Will ſecundum Conſuetudinem Manerii: which 


"on 


7 


TS | The Guardians of the Monaſtery "2 
Otleries Caſe. 


Qi. ee 


Cuſtom warrants his poſſeſſion here foꝛ life, and therefoze it is a 
moxe certain eftate, than an eſtate at Will foz the Copyholder 
map juſtiſie againſt his Loꝛd, and ſo cannot a Tenant at will, 
whole eſtate is determinable at the will and pleaſure of his Leſ- 
ſoz 3 and although this eſtate is but by cuſtom and by no convey- 
ance, yet it is ſuch an eſtate which the ſaid Statute intends, 
& non refert by what conveyance the eftate is raiſed, ſo tt be 
an eſtate : and this eſtate being ſ\uppozted by cuſtom, is ac⸗ 
knowledged in Law to be an eſtate, and ſo accounted in our Law; 
and the Law hath notably diſtinguiſhed Copyhold tenancies by 
the cuſtom, and tenancies at Will at the Common Law, foz a 
Copyholder ſhall do fealty, and have aid of his Lozd in an Ac⸗ 
tion of Treſpaſs: he ſhall have and maintain an Action of Treſ- 
paſs againſt his Loꝛd: his wife ſhall ve endowed ; the husband 
{ball be Tenant by the Curteſie Without anew Admittance:So 
cuſtomary Tenancies are Within the Rules and Maxims of 
our Law: as in the Caſe of Horewood, There ſhall be a pollcii © 
fratris of it Without admittance ; and it was adjudged 8 Eliz in 
the Kings Bench, That it a Copyholder ſurrender to the uſe of 
another foz years, and the Leſſee dyeth, his Executozs ſhall 
habe the reſidue of the term without any admittance, M. 14, 
15 Eliz. A Copyholder made a Leaſe foz years by Indenture 
warranted by the cuſtom: the Leſſee bzought Ejectione firmæ, it 
was adjudged maintainable in the Common Pleas; Although it 
was objected That ik it be ſo, then ik the Plaintiff recover, he 
ſhould have an Habere facias poſſeſſionem, and there Copyholds 
ſbould be oꝛdered by the Common Laws of the Land. 10 Eliz. 
Lo2d and Copyholder foz Life, the Lozd grants a Rent-charge 
out of the Banoz Whereof the Copyhold is parcel, the Copy- 
Holder ſurrendzeth to the uſe of A. Who is admitted, he ſhall not 
Hold the Land charged; and ſo it was adjudged in the Court of 


Common Pleas. 


CCXXXVII. Mich. 23 Eliz.In the Common Pleas. 


T was holden by all the Juſtices in the Common Pleas, That 
the Queen might be put out of poſſeſſion of an advowſon by 
two Uſurpations, and ſhall be put to her Writ of Right of 4d- 
vowſon, as a common perſon ſball be, fox it is a thing tranſt- 
tozy: and if the Queen after ſuch Ulurpations grant the Ad⸗ 
vowſon, the Gzant ig void, and ſo it Was adjudged, 


CCXXXVIIL Mich. 23 Eliz, In the Common Pleas. 


He Caſe was.Tenant in tail, the remainder over to another 

| in Fee, makes a Leaſe foz life acco2ding to the Statute, and 

afterwards dyes Without Iſſue ; and akterwards he in the 

Rematnder grants his Kemainder by Fine befoze any NE. 
an 


Sir Miiliam Hollis 
Caſe. 8 
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and by Fenner, the Conuſee cannot now enter upon Tenant foz 
lite, noꝛ avotd his leaſe,toz by the Livery to the Tenant fox life, 
a Freehold paſſeth, Which cannot be avoided without an Entry, 
As if a Parſon makes a leaſe foz life, rendzing rent, and dyech , 
the Succeſſoz accepteth the rent, now the leaſe is affirmed, vi- 
de 18 U. 4. 25. and then When bekoze any Entry, he in the re⸗ 
matnder grants his remainder, the Gzantee ſhall have it but 
as a remainder, and ſo the Eſtate of the Tenant foꝛ life, which 
befoze Was voidable, is now made good; and ſo it was holden 
by Windham and. Periam : But by Mead and Dyer, bythe death 
of Tenant in tail without Iſlue, the leaſe foz life is become 
void, foz the Eſtate out of Which the Eſtate foz life is derived, 
ts determined by the dying Without Iſſue, Ergo &c. Vide 21 H. 
7.12. A leale fo life is made upon condition, That if the Leſſoz 
pay to the Leſſee at ſuch a day 201. that his Eſtate ſhall ceaſe. 
now by the perfozmance of the Condition the Eſtate is determi⸗ 


ned Without any Cntry, 
CCXXXIX. 32 Hf. 8. In the Common Pleas. 


N Ote by all the Juſtices of the Common Pleas, That if a man 
holds of the King in chief by Knights Service, and alſo 
holds of another Lozd by Knights Service and dyeth, his heir 
within age, and the King ſeizeth the (Uardſbip of the Body and 
Land, and afterwards the heir cometh of full age; and befoze 
Livery ſued, the other Lozd grants over his Deignozy to ano⸗ 
ther, and the heir attozns, It is a good Attoznment; and alſo 
Seilin of the Services had by ſuch Lozdby the hands of ſuch 
an heir befoze Livery ſued, is good enough, and ſþail bind him 
afterwards in an Avow2y.c, | 


Temps H. 8. Vide 31 H 8. Rot. 420. 
CCXL. Sir William Hollis Caſe. 


CT Hollis bzdught a Quare Impedit againſt the Biſbop 
\ Jof Coventry, Godfrey Fuliamb &t. and William Waltham Clark; 
The Caſe was, Six Ralph Langtord Kt, was ſeized of the Ma⸗ 
noꝛ of D. to Which the Advowſon was appendant, and pꝛeſent⸗ 
ed to the ſame Charchone 4. his Clark, who was admitted, 
xc, And afterwards the ſaid Dir Ralph granted the next A- 
voidance of the lame Church to Dir Godtrey Fuliamb, James 
Fuliamb, George Fuliamb, and William Walton, & eorum uni con- 
junctim & divitim, afterward the laid Str Ralph granted by fine 
the ſaid Banoz with the Advowſon to Sir William Hollis in 
Fee; the Church became void the ſaid Sir Godfrey Fuliamb 
pꝛeſented the ſaid 21:12am his Clark, who was admitted #c, 
And upon Argument at the Bar and Bench, Jt was adjudged 


againſt the Plaintiff, and the Pzeſentment of Sir —_ = 
4 


—_— 
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Fier and are 
Caſe. 


without the others, Was good: Notwithftanding alſo that 
Waltham the Pꝛeſentee Was oneof the Gzantees of the next I- 
voidance, Tr. 31 H. 8. Rott. 420. Vide 21 E. 4.66. 35 H 6.62. 
See this Caſe lately Kepozted in Sir George Mores Repoztg, 
by the name of Sir Godtrey Fuliambs Caſe, 


CCXLI. Temps Roign Elia. 


A by Hind and Hales the Kings Attoꝛney, Juſtices of If- 
1 V ein the County ot Ellex, in the Caſe of the Biſbop of 


London and one Heron Keeper of Cronden Park: if the Keeper 


of my Park oz any of his Servants without his aſſent, of their 
own heads, and without my commandment kill my Deers with⸗ 
in the laid Park, being within his keeping , oz abateth, oz pul⸗ 
leth down any houſe Within the Park, oz Barn foz to lay Hay 
foz the Deer there, oz cutteth any Trees, Wood oz Under⸗ 
woods there growing, and ſells the ſame, oz gives it to ano⸗ 
ther, that in all theſe caſes the Keeper of the Park ſhall fozfeit 
his Office; And it was agreed by them, That ſuch a Keeper 
hath not any eſtate oz poſſeſſion in the Park, oz inthe Lodge, but 
the poſſeſſion remains always in the Owner of the Soil of the 
Park, and the Keeperhath but the occupation, and keeping, and 
the ſurveying of the lame; foz ſuch a Keeper cannot juſniſte the 
holding of the Lodge With fozce in a Trit bzought upon the 
Statute of 8 H. 6. by the Owner of the Park. but it was agreed 
that he who hath the inheritance in ſuch an Office, ſþall not foꝛ⸗ 
feit hig Office foz the cauſes afozeſaid, 


Hil. 29 Eliz. In the Common Pleas. 
CCXLII. Fitz and Pierces Caſe. 


I N Ejectione firmx by Fitz againſt Pierce: Pierce Wag outlawed 

and now came, and ſhewed by way of Plea, that the out= 
laboꝛy was erronious in this, videlicer ad Com meum tent 30 
Jan. 29 Eliz. whereas the ſaid day was Dies Dominicus, and ſo 
there Was no County Court: It was the Opinion of Windham, 
that the ſame matter did Well lye in Plea, foz it is matter appa- 
rent Within che Recoꝛd, ag in the caſe of Brecket and Fiſh,Plowd. 
Com. 266. Rhodes and Periam were of a contrary Opinion, and 
ſaid the caſe cited is not like to the caſe at Bar, foz there it ap⸗ 
peareth tothe Court, as Judges, When every Termbeginneth 
and endeth; but it is other Wile in our caſe, fi 30 die Januarii be 
dies Dominicus necne, fox it ſhall be tryed by the Country. xc, 


Trin. 


6 * 


Reenes 27 cake and Pollorts 3 Ratcliffe and Shirleys 
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rin. 32 Flix. In the Kings Bench. 
CCXLIII. Aeenes Caſe. 


R ph Keene Uicar of B Wag Indicted foz ſtopping quandam Indiament. 


viam valde neceſſariam, f̃oꝝ all the Kings Subjects there 


paſſing: Exception was taken to it, betaule it wanted the woꝛd 


Regiam ; and the wozd neceſſariam doth not imply any matter, 


foz a Foot Way is neceſſary : Alſo here the Party hath not any Addition. 


addition: It is R. K. but it is not ſaid Clarke, and foz theſe 
cauſes the Party was diſcharged. 


rin. 32 Eliz. In the Kings Bench. 
CCXILIV. Peake and Pollorts Caſe. 


A upon the Caſe by Peake againſt Pollort, upon theſe work. 


Wozds, Thou art a malicious and ſedicious man, and moveſt 
the Queens Subjects to Sedition: It was the Opinion of the 
Court, that the Wozds Were not actionable, foz they were too 
general; foꝛ it may be that the Defendant hath ſtirred up the 
Cenants of a Wanoz to Tumults and Sedition, Which is not 
any great Scandal, And the Statute of 23 Eliz. ig, If any 
Perſon do any thing to move the People to Sedition, the ſame is Fe- 
lony; but then it mult be Sedition againſt the Queen; and of 
that Dpinion was the Whole Court, 


rin. 32 Eliz, In the Kings Bench. 
CCXLV. Ratcliffe and Shirleys Cale, 


"| RW Ratcliffe bzought an Action upon the Caſe againſt , 


Shirley, foz theſe Wozds, My Lady Ratcliffe is a beggerly 

Lady, and giveth thread-bare Coats; ſhe bought Sheep, and coſen d 
men of their money, and ſhe is as very a Thief as he that robbeth 
by the High-way. Upon Not Guilty, the Jury found that the 
Defendant ſpake theſe wozds, She is a worſe Thief than he that 
robbeth by the High- way: Jt was holden that the Woꝛds found 
by the Uerdict were actionable, as well as if the Defendant 
had called the Plaintiff Thief generally. But it ſeemed to the 
Court, that upon that Uerdict the Plaintiff ſbould not have 
Judgment; foz it may be that the Defendant dixit urrumque at 
ſeveral times; and ſo ſeveral Cauſes of Action. And it is not 
like to the Caſe 3 Ma. 118. where part of the Words is found, 
& quoad alia verba non dixit, and {0 expzeſly acquit him of the 
remnant, ſo it is not here, foz this Uerdict doth not acquit him 
of the other wozds ; and foz that 2 was ayed, 
24. 


Herne and Crowes Bakers 
Caſe. 8 Caſe. 


Eftrepement. 


Conditions. 


Hil. 26 Eliz. In the Rings Bench. 


CCXLVI. Herne and Crowes Caſe, 


N an Action upon the Caſe by Herne againſt Crowe, and de⸗ 
clared.that whereas certain Jriſb Merchants had impozted 
Furs here into Eagland, Which were offered to be ſold in Lon- 
don; Which Furs the Defendant Deſired to bay, but bocauſe 
he was a Foretgner he could not buy them without peril of foz⸗ 
keiture, and then the Plaintiff Was in communication with 
the Merchants to have bought them , that the Defendant in 
conſideration that the Jlaintiffpzomiſed to the Defendant. that 
when he had bought the laid Furs, the Defendant ſbould have 
ſuch a quantity of the ſaid Furs as he pleaſed upon equal pꝛice, 
aſſumed and pꝛomiſed that he would ſpeak no moze With the 
ſaid Merchants foz the buying of the ſaid Furs; pet, that not⸗ 


" withſtanding he pzoceeded in the laid bargam.and offered to the 


ſaid Merchants ſixty pound moze than any other, by reaſon of 
which the Plaintiff could not have them foz ſuch reaſonable 
pꝛice, as he might have had them bofoze, It was holden by 
Wray Chief Juftice, That the Declaration here was inſuffi⸗ 
cient, upon Which the Defendant might habe well demurred, 


Mich. 26 Eliz. In the Common Pleas. 


O 


CCXLVII. Bakers Caſe. 


A TUrit of Partition by Baker Heir of Gertrudi Marqueſs 
of kxecter, who deviſed all his Lands to Blunt, by which 
the third part deſcend to the Plaintiff, and pꝛayed a CUrit of 
Eſtrepement ; and it Was the Opinton of the Court, that the 
Writ is not to be granted, fo2 the Plaintiff may have a moze 
pꝛoper remedy upon the Statute, Cum duo, vel tres, and in a 
TUrit of Partition no Land is demanded, 


CCXLVIII. Mich. Eliz. In the Common Pleas. 


A Man was bound in an Obligation that he ſhould releaſe 
X all his right in Black Acre to the Obligoꝛ, and in the 
perfozmance of the ſaid Condition, he made ſuch a Leaſe, and 
delivered the ſame to C. to the uſe of the Obligoz. d he O 
pinion of the whole Court Was, That the Condition was not 
perfozmed. becauſe the Obligoz had not the Leaſe in his own 
hands to plead, but is put to his Writ of Detinue againſt C 
which was not the intent of the Condition. 


Mich. 


Seaman and Brownings 2 Babingtons & Sir William Pelhams 
1 Caſe. Caſe. 


12 


— 
* 


Mich. 31 Elia. In the Common Pleas: 
CCXIIX. Seaman and Brownings Caſe. 


Eaman bzought Debt, in an Obligation againſt Broſhnin and 
D others, Crxecutozs of one Mariha!!; The Condition was, 
That whereas the ſaid Marſhall Had Cold certain Lands to the 
Plaintiff, It the-Plaintiff peaceably and quietly enjoyed the 
ſaid Lands againſt the ſaid Harſhall, &c and aſſigned the bzeach; 
That the ſaid Marra! Had entred upon them, and cut down 
five Elms there, upon Which they were at Iſſue: And it was 
found that a Servant of the ſaid Mar hall had entred and cut 
them, and that in the pzelenceof the ſaid Martha!: his Maſter, 
and by his commandment: It was the Opinion of. the Court, 
that the Condition was bzoken, and that the Maſter was the 
pꝛincipal Treſyailer, | 


Irin. 30 Elz. In the Common Pleas. 


CCL. Babingtens Cale. 
Hv bbs Babington b20ught a TUrit.of Diſceit, and count⸗ 

1 ed that I. S. was ſeized of Land, and held the ſame of the 
Yano: of Rodely, which Manoz is ancient Demeaſn; And 
that the ſaid I. S. being ſo ſeized. a Writ of Entre tur Diet. 
lin was bzought againſt him, in Which I. S. pleabed and loft, 
and Judgmenz Was given againſt him, Et quod ipſe Humphri- 
dus extitit Dominus Manerii prædicti, and concluded, ad exhæreda- 
tionis ipſius Humor di periculum maniteſtum. Exception was 
taken to the Count, becauſe the Woꝛds are, quod cum ipſe ex- 


iſtit Dominus Manerii prdicti: Where he ought to ſay further 1 * 1 
Et tempore Judicii prædicti exiſtebat; fog if the Recovery wass 


befoze he purchaſed the ſaid Panoz, his Action doth not lye, 
which Rhodes and +nderſon concefferunt, wherefoze dap Wag gi⸗ 


ven to the Þlaintiffto amend his Count, 
32 Eliz. In the Exchequer. 
CCLI. Sir William Pelbums Cale. 


Te Cale was, A. Tenant foz life, the remainder in tail to 

B &c. A by Deed indented and inrolled, bargained and 

ſold the Meſſuage ſo conveyed-to W. P. in fee, Who ſuffered 

a common recovery, in which A. is vouched; and ſo a com= 

mon recovery had and exeruted; and this was befoze the 

Statute of 14 Eliz. And ik the 8 ſbould bind B. bs 
2 
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1 Leon. 264. 


ted. 
2 Leon. 60, 65. 


its not forfet- 


.ecuted, then, ik he in the remainder may enter foꝛ the fozfeiturc, 


— — — ͥͤ — — — — — 


Sir Milliam Pelbams 2 
| | Cale. 


his remainder in tail was the queſtion , oz if it be a fozfeiture, 
Altham argued that here is a fozfeiture: 1. It is to fee if a 
common recovery ſuffered by Tenant foz lite (which here is 
the Bargainee ) be a fozkeiture oz no by the common Law, if 
no Execution be ſued upon the ſame Recovery. 2. Ik it be ex⸗ 


— —— — 


When the Tenaat foz life bargains and ſells the Meſſuage, 
although upon it an eſtate in fee be limited, pet nothing paſſeth 
from him, but what he may lawfully paſs , and that was the 
eſtate foz lite of the Bargainoz, fox ſuch an eſtate only he 
might lawfully paſs ; and here the Uendee is but Tenant 


foz the life of another, and when of his own aſſent he ſuffers 


a common recovery, and that Without right, it is a fozfei⸗ 
ture: By matter in Fait a particular Tenant may commit a 


. foxfeiture, as well as by matter of Kecozd : By matter in 


Fait he cannot commit a fozfeiture , if not thereby the rever- 
ſion be not pulled out of him in the reverſion ; As tf a Leſſee 
foz 0 years make a Leaſe foz 1000 years, it is not à fozfei⸗ 
ture, foz by that the reverſion is not touched; but if he by 
matter of Recoʒd do any thing Which ſounds to the dillnheriting 
of him in the reverſion. although in truth the ſame doth not 
touch the Inheritance, pet it is a fozfeiture. Vid. 39 E.3 16. It 
Tenant foz life pleads any thing againſt the right of him in 
the reverſion , it is a fozkeiture, and by Finchden and Belk- 
nap, he cannot plead in the right, 5 All 3 Tenant foz 17 
impleaded in a. Præcipe by à ſtranger, and conkeſleth the Acti⸗ 
on, upon Which ene Io Judgment, the Leſloꝛ 
enters, againſt whom the Demandant ſueth Execution: 
The Leffoz bzought an Aſſiſe, and had Judgment to recover , 
foz it is a fozfetture, becauſe the Tenant foz life hath admit⸗ 
ted the reverſion in another, becauſe it is an alienation to the 
dilinheriting ok the Plaintiff and ok the Leſſoz 3 12 E. 3. Fitz 
Reſceipt 14. Where Tenant foꝛ life pleaded in chief, oz cannot 
deny oꝛ gainſay the Icfion of the Demandant, oz makes de⸗ 
fault by Cobin, he ſhall fozfeit his Eſtate: But if a rent be 


demanded again Tenant foz life, and he rendzeth the ſame, 


it is no fozfeiture, 12 Al. 31. Cenant foz life is impleaded 
by Covin , between him and the Demandant, and pleads in 
chief without aid pzayer, upon which Judgment is given, he 
in the reberſton enters in a Juris utrum againſt Tenant foz life, 
who pleads feintly . traverſing the point of the Action, he in 
the reverſion ſhall not be received ; foz in as much as the Te- 
nant hath traverſed the Action, he is not unden ede Statute 
pf Wc. 2, 3, 5. Bfaule; Keddition,hut hein the Reverſſon may 
enter by the Common Law, 22 E. 3. 2. In Scire tacias to er- 
ecute a Fine againſt Teyant foz.life , Who pleaded to the In⸗ 
queſt. whereas in truth the L and in demand was not compzi- 
ſed within the Kine, Judgment is given foz the ene 


Sir William Pelhams 
Caſe. 8 


in the Seire facias, he in the reverſion may enter: In our Wr. 
cipal caſe. here is apparent and manifeſt Covin ; toz the 
nanf foe life voucheth Withou ith ; Od this decoder is br 
147 Ly is to the uſp of t who is Tenant foz 
ſ f 15 9 Semana and th che, „by the Common Law he 
inder map ent veroze Execution ſued: And it is 
80 meh at theſe common Recoveries are uſed fox to dock 
Bemainderg in Tail, and that was the ſcope: of this Zecove- 
Fe. oy as to the Cale of 5 E. 4. 2. Tenant fox life is im⸗ 
plea a Przcipe quod reddat, Who voucheth a ſtranger , 
70 emondant counterpleads the Uoucher, and it is found 
oz him, he in the Keverſion hath io remedy but by a CArit 
of Zight: and if the Youchee entreth, and loſeth by Attion 
tryed, oz default ur ſupra; t 7 Book is to be intended of a 
Kecovery executed; foz there in ſuch caſe he in the Reverſion 
hath not an Entry, but is put to his Writ of Entry by the 
Common Law, Vide Br. Title Forteitate 87 24 H. 8. Te⸗ 
nant foz lite is imple ed, and pꝛays in the did of a ſtranger, 
he in the Reveution may enter; but if he doth not enter until 
the other hath recovered, then he cannot enter, but is put to 
hig TUrit of Entry, Ad termiffüm qui preteriit, vel de iA reſle 
ad e Legem, hn t rel he Dog falſiffe the Ke- 
copy 7770 there, by Brook, * a ſtranger is not 
ae of Fe W e , foz it dot ” t difaffirm the Reverllon 
i The IT pe iy id 5 3 An r nt foz 
e pleade n the tight pzayer + An argued 
t tion he in t ainder might enter. 
1 Execution Exec (pur o 0 5 Fs 25 5 in 2 Cafe, al⸗ 
eh that e Ser . pd? NY he the emainder may 


erdict . th; time of the 


een Ys was: Ay 14 and A... hes "he dyed, that 


he #1.her nex ed b. 110 en 1 99 10 1 1775 age, age, buen 0 92 — 
m t n then he al ot cłio 
by e Cdurteſie makes a Feoffment with War⸗ 


12 nt b 
ranty, 1 2 gp. the käme deſcends to his Heir within 
| wall enter, 1 2 5 not avoided the wär⸗ 


anty in the 25 
8. ed to! 
952 wy, 15 


tute. 5 vo zi the N 155 20 toi . "Which g es Yelreip 
de rene 5078 . he words are, Cum quis alquod breve 
mini Regis impetret Wera Tenentem per Le = Ip Angliæ, vel 
feod” taliat vel ſub Nomine 7 vel alio modo, ad terminum 


vitæ; theſe woꝛds it is holden 11 H. 4. That 4 29 
was gone eh his heit tos the ie 5 acer 28 


Sir William P _— 
Caſe. | 


upon ſuch an Eſtate , he in the reverſion ſhould be received , 
by reaſon of theſe wozds , vel alio modo ad terminum vitæ, 
&c. And although he who enters at the time of the recovery, 
was not next in remainder to the particular &ſtate, pet he is 
within the Statute of 32 4.8. Foz he Was in remainder at the 
time ok the recovery, and at the time ok the entry he in the 
immediate remainder was dead, and then he the next in 
remainder, Vide 15 E. 4. 9. bp Lut. If J grant my Services to 
one fox life. and he in a Præcipe bzought againſt him, pleads 
in the right, oz grants to another the ſaid Services in Fee, 
it is not a Foxfeiture, foz tz is no Diſcontinuance, It Will 
be objected, That the wozds of the Statute of 32 H. 5. are, 
That ſuch recoveries ſhall bz utterly void, and if ſo, then he 
in the reverſion cannot be damnified, and then no cauſe of 
Fozfeiture, So that it may be eafily anſwered, That Where 
Tenant foz life doth any thing Which ſounds to the diftnhert- 
ting of him in the reverſion, by matter of recozd, although 
the ſame doth not deveſt, oz otherwiſe prejudice the Inhe⸗ 
ritance yet it is a Foxfeiture, .. Cook, to the contrary, Here 
in our Caſe is not any Covin in Sir William Pelham the Bar⸗ 
gainee, he Was deceived by the Bargainoz; foz he did not know 
vut that the Bargainoz Was ſeized in tail accozding to the 
Covenant in the Indenture, by which the Batgainoz cove= 
nanted that he was ſeized in tail at the time of the Bargain; 
and alſo to do any other act foz allurance of the Eſtate of the 
Bargainee; and it wag lawfut foz him to Uouch his Bar⸗ 
gainoz , and although he voucheth a ſtranger. it is not a Foz⸗ 
fcittire, 39 E. 3. 16. Aid pzayer of a ſtranger is a Fozxfciture , 
and the reaſon of that is, becauſe he acknowledgeth the re⸗ 
verſion to be in aſtranger.and that is the cauſe of Foxfeiture, 
Vide Book of Entries 254 here upon Aid pꝛaper, the Party 
to have Aid ſhewed ſuch Special matter: But in our Caſe the 
Tenant fo2 like hath vouched his Bargainoz, and not with⸗ 
out cauſe, foz he hath a Warranty from him, and the De⸗ 
mandant cannot Counternlead it, f6z he had a Seiſin, where⸗ 


his Purchaſe. And although the recover as by agreement, 
yet it is not foz that a Foꝛfeiture; foz if the Cenant fo; life 
vouchtth truly, it is not a Foꝛfeiture. Beloze the mm 
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of Weſt. 2. cap. 3. Which gave reſceit to a woman, and to 
thole in reverſion, Where the particular Tenant is impleaded, 
and made default, & reddere noluerit, no remedy foz theſe Ca⸗ 
les, but a Writ of Right, but no Entry: and that wag fox 
the credit which the Law gave to recoveries, car ſi puilloit , 
then is refcett given but that only in the two Caſes afozeſaid: 
But afterward , becauſe it was found that many particular 
Tenants being impleaded, Would plead faintly : The Sta⸗ 
tute of 13 K. 2. gave reſceit in ſuch caſe, and upon what 
reaſons were theſe Acts made, ik in ſuch caſes the Entry Was 
lawful But after thele two Statutes , another pzactiſe 
was deviſed; foꝛ ſuch particular Tenants Would ſuffer reco⸗ 
veries ſecretly in ſuch fozt that thoſe in the reverſion could 
not have notice of it, ſo as they could not ante judicium, and 
p2ayer to be received foz the remedy of Which miſchief the 
Statute of 32 Hl. 8. was made; by Which, all recoveries had 
againſt the Tenant by the Curteſte , oz otherwiſe foz life oz 
lives , by agreement of the Parties, of any Land whereof 
ſuch particular Tenant is ſetzed, ſhould be void as Tenant 
by the Curtefte. dt. ſhould be void againſt him in the rever#- 
on: And yet an Evaſion was found out of that Statute: fo 
ſuch particular Tenant would make a Feoffment with war- 
ranty, and then the Feoffoz ſhould be impleaded in a Writ of 
Entry, and he vouch the Tenant foz life, whos ſbould vouch 
over, and ſuch a Recovery Was out of the Statute of 32 H. 
8. fo2 the recovery Was not againſt ſuch particular Tenant, 
tc. Foꝛ the remedy ol which miſchief the Statute of 14 r. liz. 
was made; by Which, it was p2ovided that ſuch recoveries had, 
where ſuch particular Tenant ſhall be vouched, ſhould ve void, 
if ſuch recovery be had between them by Cobin. Ind he con⸗ 
ceived, That the Foxfeiture is not in reſpect of the recovery 
it ſelf , but of the Plea pleaded by the Tenant: And here in 
our Caſe there fs not any Covin found, oz that Sir William 
relbam knew that he was but Tenant foz life; but it wag 
found that the recovery was With their aſſent, and that was 
lawful, as this Caſe is, fox they may agree to have ſuch reco- 
very fox further aſſurance: and ſo Sir william Pelham hath not 
vouched any but his Bargainoz , and that acco2ding to their 


Covenants, and this Bargaino2 was not a bare Tenant 


foz life, but had alſo a remainder in tail, although not im⸗ 
mediately depending upon the Eſtate foz like, Which he cut 
off; therefoze it was not meerly a feigned recovery: And Vi- 
de 5 E 4. 2 & Br. Forfeiture 87. Where Tenant foz life bei 

impleaded in a Præcipe voucheth a ſtranger, it is not a Foxfej- 
ture, foz it doth not diſaffirm the reverſion, dc. contra of Aid 
pꝛaper, foꝛ a ſtranger map releaſe With Warranty to Tenant 
fo2 life, upon Which he map vouch 2 And he repoxted in his 


Argument, That Bromley Chancelloz of England ſent how — 


Sir William Pelhams 
Caſe. 8 


the two chief Juſtices to know their Opinions upon thele 
Points, and they were of opinion. That the Uoucher ok a 
ſtranger was not any Fozferture, and allo that after the re⸗ 
covery Was executed, he in the remainder could not enter; 
but they conceibed that the right of him in the remainder wag 
not bound: And he ſaid, That after the recovery executed, 
he in the remainder could not enter, Which ſee Br. Forteiture 
87. 24 Hl. 8. Foz if Entry in ſuch Caſe hd been lawful , in⸗ 
finiteneſs of Suits Would follow, Which would be a thing 
againſt the credit of recoveries, As to the Objection of the 

nfancy the ſame will not help-the matter, 6 H. 8. Br. Saver 
actault 30 Kecovery had againſt an Inkant in Which he 
voucheth and loſeth, is not erronious; contrary upon de- 
fault: And ik an Infant Tenant in tail ſuffereth a recovery, 
it is diſcontinuance , foz in ſuch Recovery Infancy is not 
reſpected, And in a Scire Facias upon a Judgment had againſt 
the Father, the Heir ſball not have his age. And he cited a 
Caſe out of Bendlowes Reports, 5 Eliz. Tenant fox life, the 
remainder over to a ſtranger in Fee, Tenant fox like is dil⸗ 
ſetzed by Cobin, in a Præcipe quod reddat agaifiſt the Diſſeiſoz 
he voucheth the Tenant foz life, who entreth into the Mar⸗ 
ranty generally, and voucheth over the common Uouchec, It 
was adjudged that that recovery was out of 32 H. s. foz rhe 
recovery was not had againſt the particular Tenant, but he 
was but Tenant in Law quia Vouchee; and alſo the recovery 
is a good bar to him in the remainder, notwithſtanding that 
he Was Within age at the time of the recobery, And at ano⸗ 
ther time it was argued by the Barons, and Clark ſaid, ? hat he 
conceived that the Entry of him in the remainder was lawfui: 
Jt hath been objected that clam did not know that the Bar⸗ 
gatnoz had but foz life, oz that any other perſon had any re⸗ 
mainder in the Land, that is to no purpoſe to excuſe him; foz 
42 E. z. every Purchaſoz ought at his own peril to take notice 
of the Eſtates and Charges upon the Lands Which he purch1=- 
ſeth : Foz the Law pꝛelumes that none Will purchaſe without 
advice of Counſel, and without knowing the «ticles of the 
Land, And although Statutes have been made to p2ovide 
againſt the pꝛactiſes of particular (Tenants, yet that is no 
Argument that no other remedy Was befoze, And by Littlero-:, 
It Tenant foz life joyneth the Mile upon the meer right, it is 
a Fozfeiture, And he held ſtrongly. That the Judgment dd 
not take away the Entry, a cauſe of Foxfeiture being given 
befoze the Judgment, 5.41! 3. He in the Reverſton after Judg⸗ 
ment and Execution may enter, See alſo 22 Af. 31 to the 
ſame purpoſe, Foz where Tenant foz like is impleaded he 
ought to wait upon him in the Keverſton. and expect Jnſtruc⸗ 
tions from him in defence, &c. and therefoze if he maketh de- 
fault, oz confeſſeth the Action, it is a Fozfeiture, And as — 
the 
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the ſuppoſed recompence the ſame doth not help the Cale, 
fo2 this common Recovery is no other but an aſſurance, and 
Kecoverozs are but Aiſtgnees, and they ſhall take advantage 
of Conditions by 22 H. 8. and a recoveroz ſball be ſetzed to 
the uſe of him who ſuffers the recovery. if no other uſe be ex- 
pꝛeſſed. And he alſo held, that when Tenant foz life bargains 


and ſells his Land by Deed inrolled; although no Fee paſſeth, con. 264. 


3 Inſt. 251. b. 
Mores r. 212. 


Which is matter of Recozd: And he ſaid, that ik an Inkant 2 Leon. 50, 6. 


yet it is a Foꝛteiture; and that by reaſon of the Inrollment, 


Tenant fox like be diſteiled, the Diſſeiſoz dyeth leized, and 
akter Wards the Inkant dyeth, that he in the remainder may en⸗ 
ter: Gent. to the lame intent: If Tenant fox life, #c, the ſame 
is not (imply a Foꝛkeiture; foz he may have a Warranty, oz a 
Kcleaſe, oz a Confirmation made to him: Attozument doth 
not give a right, but is only a conſent, pet ik he who hath 
nothing in the reverſion will levp a Fine of it to another, and 
afterwards the Conuſee bꝛingeth a Quid juris clamat àgainſt the 
tenant of the Land, andhe Attozns, it is a Fozfetture, Man- 
wood to the ſame intent: This is anew Caſe, and Jhave not 


read the Caſe in any Book, noz ſeen any Pꝛeſident of it: And 


it is a great Caſe, and a general Caſe, and Wozthy to be ar- 
glued; and J concetve clearly, that here is a Direct and expzeſs 
Foxfeiture ac the Common Law, Without any aid oz reſtraint 
ok any Statute to make it a Fozfeiture: The dignity of Judg= 
ment in the repute of Law hath been urged. Which ought to ſtand 
tn fozce until they be reverſed by Erroz, oz Attaint; And alſo 
Littleton hath been urged 48 1. where upon the Statute of 
Welt. 2. cap. 3- he laith, that befoze the Statute afozeſaid, It 
a Leaſe had been made to one fox life.the remainder fo a ſtran⸗ 
ger, and afterwards a ſtranger by fe:gned Action had recovered 
againſt the tenant fox life by default, and alſo the tenant foz 
life dyed, that he in the remainder had not any remedy : But 
there Lictleron doth not repozt the fame as his own Opinion. 
but as an Opinion conceived by a remainder upon the laid Sta⸗ 
tute; and it is in truth but a meer conceit. And as to the main 
point he took this diverſity: Such Recoveries, in Which the 
title of the demandant ſtands indifferently to the Court, and 


Non conſtat, if it be good oz not, being ſuffered by tenant 


for life by default oz confeſſion without Aid pꝛayer of him in the 
reverſion, do not make any Foꝛfeiture, although the tenant 
foz life hath not dealt well With him in the reverſion, not ha⸗ 
ving pꝛayed in aid of him: And in ſuch Cale, Jf a Leaſe be 
made foꝛ life, the remainder ober in Fee upon ſuch a recovery, he 
in the remainder ſhall have a Formedon in the remainder , oꝛ a 
Writ of Right, and ſball not ouſt him Who recovered Without 
action,and that by the Common Law, Then came the Statute 
of Welt. 2. cap. 3. which gabe to the Wife Cui in vita upon a- 
Kecovery againſt the Þugband by — Whereas wy - 
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had not any recovery but a Writ of Right. and notiwithſtand= 


ing her koꝛmer recovery ulterius neceſſe habet oſtendere jus ſuum 
ſecundum tormam brevis quod prius impetraverat, and if hig 
right be not better than the right of him in the Keverſion, he 
ſhall loſe the Land, notwithſtanding the Judgment given be= 
fo:c foz him: And that Statute gave ZKeſceit oz Entry ad ter- 
miaum qui præteriit, andthat Statute is to be intended of ſuch 
Kecoveries where a good, oz at leaſt an indifferent Title is ſo 
as non conſtar Curiæ, if it be good oz not: After that, Te⸗ 
nant fo2 life was dꝛiven to a near ſhift, and would not make 
default, oz loſe by nicor dedire, but would piead, but pet 
faintly; foz the remedy of which Pilchief the Statute of 13 
R. 2. was made, Which gave UKeſceit in ſuch Caſe; the parti⸗ 
cuiar Tenant being reſtrained by that Statute: Me jugled yet, 
and p2actiſed to ſuffer a Recover ſecretly , Without notice of him 
in the Keverſion : To remedy which Milchiek the Statute of . 
32 H. 8. was made, and that made ſuch ttecoveryhad againſt 
ſuch particular Tenant void againſt him in the Keverſion, Jt 
Hath been objected. That the Statute of 32 } 8. doth not give 
any Forfeiture in that Caſe, but makes that the kecovery be 
void, therefoze he in the reverſion ougyt to tarry till after the 
death of the particular Tenant : To that J ſball ſpeak after. 


But how our Cafe is a common Recovery, and coniiat Curiz, 


that the Demandant hath not any right, foz the Tenant might 
Have barred him, and in truth he Who recovereth is but a Pur⸗ 
chaſoz: Alo this recovery is not to the ule of the recoverer, 
but to the uſe of him who was Tenant in it, and not para⸗ 
mount, as in the Cate ot a recovery upon a good title. a L eaſe 
fo2 years made by him who afterſuffers a recovery, is good and 
ſhall not be defeated by the recoveree; otherwiſe it ts Where the 
recovery is upon a good Title, Vide Statute of Glouceſt, cap. 
11. TUhere upon default of the Tenant, reſceipt is given foz 
Leſſee fo years, yet if the Tenant vouch upon default of the 
Vouchee, the Leſſee foz years {hall be received: and now re⸗ 
ſceipt of Leſſee foz years is out of the Book, fox by the Sta⸗ 
tute of 21 H. 8. he may falſifte : But no reſceipt lpeth in the 
Caſe of a common recovery , foz he who recovereth cannot 
ouſt the Termoꝛ. As to that Which my Bꝛother Clark hath ſaid, 
That the Bargain and Sale in this Caſe is not any Foxfeiture, 
buf when the Deed of Bargain and Sale is inrolled it is a Foꝛ⸗ 
feiture, J am not of that Opinion; fox although that the in⸗ 
roliment be of recozd, yet the Deed is not of recozd: foz as 
gainſt the Deed inrolled a man may plead Jifancy , although 
none can plead Non eſt factum to it. Allo he held, that although 
by the Bargain and Sale, and the inroliment of it, the Bar⸗ 
gainee had not Fee; foz by ſuch act the reverſion is not re⸗ 
moved : yet by the recovery. and the Execution of it , the 
Bargainee had gained the Fee out of the Leſſoz ; foz — re⸗ 

| 'covery 


Sir William Pelhams 
Cale. 8 


131 


tober y is to the ule of the Bargatnee againſt whom it was had | 


#c It hath been objected, That he is only a Uoucher, which 
peradventure was lawful in this Caſe, by reaſon of the Mar⸗ 
ranty paramount, o2 of a releaſe oz confirmation with Mar⸗ 
ranty, and two Caſes have been vouched to ſuch purpoſe, viz. 
5-E. 4. 2. Tenant foz life being impleaded in a vræcipe. vouched 
a ſtranger, the Demandant counterpleaded the Voucher. which 
was found fox him he tn the reverſion had no remedy but by 
a (Urit of Right : So ik the Uouchee had entred and loſt, gc. 
As to that Caſe We ought to conſider, That every Book res 
poꝛted in our Law is not Law: But let us obſerve of what 
Authoꝛity the Cale is truly it is the'conceit of the Repoꝛter him⸗ 
ſelf, fo he puts the Caſe.and reſolves it but there is no Judge oꝛ 
Serjeant named in the Cale c. The other Cale is; E. 4.2. 
Note by Hendon clearly; Jf my Tenant foz life voucheth a 
ſtranger who entreth into the warranty generally, and doth 
not know how to bar the Demandant the Tenant ſþall recover 
in value, and the reverſion of him Who hath in value ſþall be to 
me in lieu of my fozmer reverſion. as releaſe to Tenant foz life 
ſhall enure to him in the reberſlon: But that is but the Dpt- 
mon of one Serjeant, c. But J anſwer to theſe Books, It 
the Demandant in ſuch recovery have a good title. ſo as the 
Tenant. oz the Uoucher, as riendon ſaith . know not how to 
bar the Demandant there ſuch a Uoucher ol a Stranger is not 
a Fozfeiture, nog ſuch recovery ſuffered thereupon: fox againſt 
his Will and volens nolens Heſuffered it: But ik the enant had 
good matter to bar the Demandant, and no good cauſe of 
Voucher that the vouchtng of a ſtranger, oz ſuffering of a 
recovery is a Forfeiture of his Eſtate: And here in our Caſe , 


the Defenda!t had not any title, The Tenantoz Uouchee had 


no: any Warranty , oz cauſe of Uoucher'; But the Tenant 
might have barred the Demandant if He pleaſed. And he ſaid, 
That the Voucher only doth not make the Foxteiture ; but 
much rather the Zecovery; foꝛ when Judgment is given, and 
Execution had, then is the Fee plucked out of him inthe rever⸗ 
ffon, 5 RK. 2.Jf & enant foz life clatmeth a Fee it is a Fozfetturez 
but here Pelham hath done moze, foz he hath gained Fee by the 
Judgment, - therefoze à Fortiori it ſhall be a Foxfeiture, But 
let us a little ſee, what medlings oꝛ attempts by the particular 
Tenant, are cauſes of a Fozfeiture, and what not, 5 Ai. 3. 
Where A. bzings an Entry againſt Tenant foz life by colluſt= 
on to ouſt B. of his reverſion, ſuppoſing that the Tenant foz life 
heldof his Leaſe: The Teftan: conkeſſeth the Action, upon which 
Judgment is given, 3 enters, and his entry adjudged lawoful; 
koꝛ that recovery is adjudged in Law but an Alienatton to the 
dilinhetiſin of him in the reverſian ; and here it appears That 
ſuch recovery by Covin is but an Alienation, and without any 
ſtrength ok a recovery, And he _ many a = 
| | 2 eroz 
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in this 1 hath not any Title ; foz the Recoperers in 
ſuch Caſes are hut aſlignees and Wangen Which appear⸗ 
eth by the Statute of 7 H. 8. cap 4. which ud cap ives Diſirels gnd 


Avowzy tg 5 de, As to the in g of Recoveries, 
it wag q neceary Devi 41 foz it wag tc to e enn away Eſtate tajls 
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great reaſon, foz Tenant in tail 
Law alu! his Land poſt prolem ſuſci- 


tat, + A e had 1 and might commit Mate: 


But he was lo peſtrained by the Statute of Weſtm. 2. all — 
Bealm, and the Dubjectsof it. were . — thereby; I 
_ ran of Farmers. . 510 Crews 
was Aſt the Co a and all Conſxienee: mat⸗ 
rape n d ak the Juſtjces,and the Pilchtefs 
thereupon enſuin t. and roar Tenam in tail was 


on a perilious 145 and there Was no ſaje dealing with 
him ; Then they taking into conlideration that (eyersl 1 


Grendon and Albanies : 1 Ti 
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ranties and Allet, and collateral Warranty without Aſſets, © 
fox that in it ſelf implyed Allets did har hum icil the Encail,yp- 
on that conſideration they grounded the practice and uſage of 
common Recoveries; ſothat by that means Tenant in taithas 
poteſtatem alienandi, ag he had at the Common Law, becauſe 
his authozity was reſtozed to him, and injury done to no man: 
But as to Tenant fax like, he never had poteſtatem alienandi : 
And as to that which Hath been faid, That the Hecovery ſhall 
ſtand in fozce till after the death of the Tenant foz life; and 
aur Cate here, Tenant in tail is living ; certainly if the Law 


< 


ſbould be fuch, great miſchief would follow. foz then 
- Joyntreſſes, the MAidows of great Perſons, having allo' 
= 2 gre and „ — any Lands fuxatthed 
Vith Timver of great value, might ſuffer uch Kecoveries. a 
ſo having plucked the Fee aut of the Hetrs, might Cm 
Waſte, and the ſame ſhould be dilpuniſbahle, xc. which wand 
be an intolerable Yiſchtef, And ſo he concluded that this ſaf= 
fering of a Kecovery was a Fozfeiture, and Judgment was 
given acco2dingly, I : 


CCLII. Grendon and Albanies Cale. 


Ohn Grendon bzought Treſpaſs foz bzeaking of his Cloſe 
againft 1ho Albany: And upon the pleading, the Cal 
was. That Francis Bunny Was ſeized, and 1 May, 20 Eliz. by 
Deed indented enfeoffed N. H to the uſe of the ſaid Fr. Bunny 
foz term of his life, the Bemainder to D. in tail. the Remain- 
der to . in tail, the Remainder over to F. in Fee: In which 
Deed of Feoffment 8 P2oviſo was, Chat if it Gould aypen 
one b. ». to dye Without Jſſue Male of his Body, then it 
ſbould be lawful] foz the aid Fr. Bunny at any time du is 
life, by his Deed Jndented to be Sealed and Delivered in be 
pzeſence of thꝛee credible (Witneſſes, to alter, change, duninilh 
oꝛ ampliſie any uſe oz uſes limited by theſaid Deed, & aliquem 
ulum vel uſus inde alicui perſonæ, &c. Limitare poſt mortem ip- 
ſius Fr. to begin: After Which the (aid Fr. Bunny 1 Aprilis, 23 
. Eliz by his Deed Indented, did renounce, relinquiſh, and cur⸗ 
render to the ſgid N. H. D. E. & F. all ſuch I tberty, Bo mh 
Authoꝛity Which he had after the death of the v.P. witho 
Jſſne, ut ſupra - 9nd further remtled, releaſed, aud quit-clajm--- 
ed to them the ſaid Condition, Pzomiſe, Covenant and Aaxee- 
ment, and all his ſaid Power, 17. — and Authozify.and fur 
ther granted to them and their Lear! 1. b. all times then 
Agreement, as the ſaid 1olner, Liberty and authozitpy thoull 
ceaſe, and to all purpoſes ſbouldbe void; after which P. P. dyed 
without Iſſue, x Maij 23 Eliz. after which 20 March 24 Eliz. 
the ſaid Fr. Bunny, by Jndenture betWeen him and the ons 
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Sealed and Delivered, ut ſupra, altered the fozmer uſes, and 
covenanted and agreed With the ſaid D. that from thence⸗ 
fozth the ſaid N. EI. and his Heirs ſhould be ſetzed to the uſe of 
the Plaintiff and his Heirs, c. And note, that in this Caſe 
Fr. Bunny being but Cenant foz life, enfeoffed one Tomſon, upon 
whom the ſaid D. entred foz a Fozfeiture, And it was argu⸗ 
ed by Altham, That by the Feoffment by Fr. Bunny to Tomion, 
the Liberty and Power afozeſaid Was not extinct oz loſt, fox 
this Liberty and Power was not then a thing in elle, fox then 
was P. P. alive ; and alſothe Liberty is meerly collateral to the 
Land whereof the Feoffment Was made, 39 E. 3. 43. Firz The 
Son and Heir apparent diſſeiſed his Father, and thereof made 
a Feoffment to a ſtranger, the Father dyed, now againſt his 
own -:. ivery the Son (ball not enter; but if the Son dyeth, then 
hig Son ſhall enter, Which p2oves that the Livery is not ſo 
violent to determine a future right, but that afterwards it 
may be revived, a fortiori in our Caſe Where the thing pꝛetended 
to be extinct is meerly collateral, 36 E. 3.Fitz.garr.69. In an Jſ= 
ſile of Common, the Keleaſe of the Father With Warranty is 
not a bar, becauſe it is of another thing, 15 H.7. 11. Ceſtuy que 
uſe, Wills by his ill, that his Feoffees ſball ſell his Lands, 
and dyes, the Feoffees make a Feoffment to the ſame uſe, yet 
they may Well Sell, ſo as againſt their Livery, the authozicy to 
ſell remains to them: And he put Brents Caſe, Dyer 3 40. A fu⸗ 
ture uſe limited to a Wife which ſball be, ſyall not be pzevented 
by a Fine oz Feoffment ; and ſo by the Statute of fraudalent 
Conveyances, 27 Eliz. cap. 4. where a Conveyance is made 
with clauſe of Hevocation, if afterwards the p who made 
fach a Conveyance, ſball Bargain, Sell o Gzant the ſaid 
Land to another foz Money, oz other good Conſideration paid 
o2 given, (the firſt Conveyance not being reboked) that then 
ſuch fozmer Conveyance againſt the latter Purchaſoꝛ ſhall be 
void dic. The other matter was, admitting that the laid Power 
and Liberty be not extinct by the ſaid Feoffment, if by the In⸗ 
denture of Kenuncfation, Relinquiſhment, Releaſe , ac, it be 
deſtroyed ; and he ſaid that a thing Which is not in elle, can⸗ 
not be releaſed, Litr. 105. & 4H. 7. 10. ALeaſe foz years to be- 
gin at a day to come, cannot be releaſed befoze it comes in eſſe. it 
H. 6. 29. Br. Damages 138. In Detinue, the Defendant would 
confeſs the Action. if the Plaintift would releaſe the Damages; 
and the Plaintiff would have ſo done, but could not befoze 
Judgment; fox befoze Judgment the Plaintiff had not Intereſt 
in the Damages but he is intituled to them by the Judgment: 
So Lands in ancient Demeſne. are recovered at the Common 
Law, and Execution had accozdingly and afterwards the Te⸗ 
nant releaſes to him Who recovers ; and afterwards the Lozd 
reverſeth the Judgment the Tenant not withſtanding his releaſe 
may enter, foz his Title which accrued to him by the reverſal 
was 
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was not in eſſe, at the time of the releaſe, Vide 98. contr. 
And it was adjudged 23 Elz. in the Caſe of one Falſor. That 
where Lellee toz pears deviſed his term to His UWife it ſbe 
ſhould lo long live, and if ſhe dyed within the term, that then 
the refidue of his term ſhould go unto his Daughter Which 
ſhould be then unpzeferred, and dyed, his Daughter unpzefer= 
red, releated to yer mother all yer right in the laid Land,the mo- 
ther dyed within the ſatd term. the releaſe ſhall not bind the 
daughter, foz that at the time of that releaſe ſbe had no title. 
Cook to the contrary: And ye ſaid, hat by the Feoffment the 
fatd Power and Liberty is extinct: And he agreed the Caſe ci⸗ 
ted befoze 1 fi. / fo in ſuch Caſe the Uendee of the Feoffezes 
ſhall be in by the Debiſe, and not bythe Feoffees, 9 H. 7. 1. 
The Busband makes Diſcontinuance of the Lands of His 
Wite, and takes back an Eſtate to him and his Wife by which 
the Wike ts remitted they have Jflue, the Kite dyeth ihe wul⸗ 
band ſhall not be Tenant by the Curteſte; fox he Hath extin- 
guifhed his future right by his Livery, 12 All. P. ultimo. A 
Hræcipe again} 4 who ioſeth the Land by an erronious Judg⸗ 
ment. and after Execution had. enters upon the Demandant,and 
makes a Feoffment, his Wrtt of Erroz is gone, 38 E. 3. 16. 
In a scire Facias to execute a Fine, the Plaintiff recovers, and 
makes a Feoffment in Fee, and affetwards the Tenant by 
Scire Facias by Writ of Diſteit reverſeth the Judgment, now 
the Plaintiff in the Scire Facias ſhall not have a nel) >cire Facias, 
34 H. 6. 44. A. recovers againſt B. by falſe Dath, and after Ex⸗ 
ecution had. B. enters and makes a Feoffment to a ſtranger, Who 
Enfeoffs him who recovers, it is a good Bar in an Attaint. 
27 H. 8. 29. The Feoſfees to an uſe are diſſeiled, the Diſſeiloz 
Enkeoffs Ceſtuy que ute, Who Enfeoffs a ſtranger, now by that 
Feoffment his right to the uſe is gone. And as to the releaſe, 
the lame is not properly a releaſe, but rather a defeaſance to 
determine the Power and Authozity afozcſatd.as if A enfeoffed 
B. With Marrantv, and afterwards 3. covenants With A. that 
the ſaid Ularraney ſhall be vold, the Covenant ſhall enure to 
defeat and determine the warranty. And afterward Judg= 


ment Was given againl} the Plaintiff, 
CCLXXIII. Sir Francis Englefields Cale. 
Vide this Caſe Reported by Cook in Rep. 7. and by Poplam 18. 


He Cale to recife at large was this: Sir Francis Engle- 

field At. being ſeized in Fee of the Banoz of Ergletield 

in the County of Berks, of divers other Lands in the firſt 
year of Queen £12. departed out of the Kealm by Licefice of 
the Queen fox a time, and remained out of the Realm in the 
parts beyond the Seag adobe the time of his W 
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the Queen by her Warranty under her Pzivy Seal required 
him to return, upon Which he was warned, but did not come; 
whereupon the Queen ſeized his Lands foz His contempt.After 
Which the Statute of Fugitives was made 13 Elz. upon Which 
by Commiſſions found upon this Statute, all his Lands were 
newly ſeized and afterwards 17 liz. by Indenture made be⸗ 
tween him and his INephew, and Sealed by the ſaid Sir Frances 
at Rome, the laid Sir Francis covenanted With his ſaid Nephew, 
upon conſideration of Advancement of his Mephew., and after 
confideration to raiſe an uſe, that he and his Þeirs,andall others 
ſetzed of the laid Panoz, dc. ſhall hereafter ſtand and be ſetzed 
of them, to the uſe of himſelf foz the term of his life. without 
impeachment of TUWaſte, and afterwards to the uſe of His Me⸗ 
phew, and of the Heirs Males of his Body and foz default of 
ſuch Ile, to the uſe of the right Heirs and Alligns of the Me⸗ 
phew fox ever, with a Proviſo, that if the ſaid Sir Francis ſhall 
have any Iſſue Male of his Body, that then all the ſaid Uſes 
and Limitations ſball be void and that the ſatd Banozs ic, ſball 
be as befoze, afterwards the ſaid Sir Francis was attatnted of 
Treaſon, ſuppoſed to be committed by him, x8 Eliz. at L in 
partibus tranimarinis 5 and the Attainder Was firſt by Dutlary , 
and afterwards by act of Parliament 28 El:z.by Which the Foz- 
feiture of the ſaid Condition was. given to the Mueen ; and at 
the ſame Parliament it was Enacted, That all and every Per⸗ 
ſon and Perſons, Which had, oz claimed to have any Eſtate of 
Inheritance, Leaſe, oz Rent, they not entred of Recozd; oz 
certified into the Court of Exchequer, of, into, oz out of any 
Manos. Lands, #c, by oz under any Gꝛant, Aſſurance, oꝛ Con⸗ 
beyance Whatſoever had oz made at anytime after the beginning 
of her Majeſty by any perſons attainted of any Treaſons men⸗ 
tioned in the ſaid Act, after the 8 day of Feb. 18 Eliz. oz within 
two years next enſuing the laſt day of the Seſſion of the ſaid 
Parliament, ſball openly ſbew in the Court of the ſaid Exchequer, 
02 cauſe to be openly ſbewn the ſame, his oz their G2ant, Con- 
veyance 02 Allurance, and there in the Term time, in open 
Court, the ſame ſball offer, and Exhibit, upon his oz their 
Dath. affirming that they have not the ſame, noz can come by 
it, oz that it was never put in Wziting, then the E fect thereof 
tobe entred and inrolled of Kecozd, oz elſe every ſuch Aſſurance 
ſhould be void, and of none Effect to all intents and purpoſes, 
ſaving to every perſon and perſons, ( other than the parties and 
pzivies to ſuch Conveyance, and ſach as ſhall not Exhibit the 
laid Conveyance accozding to the true meaning of this Act) all 
ſuch rights. ac. CWhereupon the ſaid Francis the Nephew, the 
20 Day of November, 30 Eliz. in his own perſon affirmed upon 
his Dath, that he had.not the ſaid Conveyance. noz knevo not 
how to come by it, but delivered the Effect of the aſſurance, 


omitting the time when it Was made,otherwile than that Es 
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made after the beginning of the Dueens Reign, and befoze the 


'Treaſon committed by Sir Francis, and befoze the Statute of 
13 El1z. againſt Fugitives, and omitting allo the laſt clauſe of 
the tender of the King; and this he offered openly in the Court 
of the Exchequer the ſame day: After which the Queen being 
moved With the laid Condition, made a Marrant by Letters 
Patents under the Gzeat Seal, dated 17 Martii, 13 Elz. to 


Nich. Broughton and Henry Bourcher Eſquires foz her, and in 


her place and ſtead, to deliver oz tender to the ſaid Francis the 
Nephew a King of Gold, to the intent to make void the uſes 
and limitations limited by the latd Jndenture, and to return 
their pzocecdings upon it into the Court of Exchequer 7 — 
upon they made a tender of a Ring of Gold to the ſaid Francis 
the Nephew the 1» day of November, 31 Eliz. which he refuſed 
to recetve, And the two years after the ſaid Seſſion of Pars 
liament was the 13 dap of March 31 El:z. and the ſaid Brough- 
ton and Bourcher returned all this that they had done ag befoze, 
with their Commiſſion out of the £xchequer : And this Caſe 
being a great caſe, and conſiſting of many donbts and queſti⸗ 
ons, Was often argued, And this Term, (cil. 33 Elz. Jt wag 
argued by Moor of Counſel on the part of Francis Engleficld; 
and he ſaid, when Sir Francis Eng/efkeld cobenanted ts ſtand 
ſeized to the uſe of himſelf fox lite. #c, this was not any new 
ule, but part of the ancient uſe Which Was in Dix Francis be⸗ 
koze, fox there Was no Conſideration to raiſe aHew uſe to him⸗ 
ſelf; foz a Conſideration is a cauſe , 02 an occaſion meritozial 
requtring a mutual recompence in fait, oz inLaw, Dyer 16 E- 
liz. 3 3. U mutual. 1. of each part, and here this ancient uſe re- 
maineth, Foz Sir Francis cannot ſimul & ſemel agree and ſuf- 
fer, and here is a bare Covenant without any Conſideration 
on the part of Six Francis, which ſee Dr. and Student too. xi⸗ 
ted by Br. Feoffinents to Uſes 46. A man cannot limit an uſe 
to himſelf to be a new uſe upon an Eſtate executed, as upon 
a Feoffment, but it (ball be the ancient uſe; much leſs upon 
a Covenant, Ind that was Milfords Caſe, Paſch. 31 Eliz. 
Rot. 154 fnthe Kings Bench, Where an uſelimited to the right 
Heirs of the Feoffoz Was holden the ancient uſe, quod vide alſo 
in the tale ol the Carl of Bedford, andthere is no difference be= 
tween our caſe and the ſaid caſes, unleſs in the ſald caſes the 
ule is limited in the end, and in our cale in the beginning of 
the Convepance, But perhaps it will be Objected. That the 
particular Eftate.ſball be good fe neceſſity foz to luppozt the 
Eſtate limited in the Rematnder which is limited upon good 
conſideration, fox otherwiſe the Kemainder ſþall be diſtrained: 
That is not any reaſon, fox that conteit in Bayntons caſe in 
Plow. Com. 307. 8 Eliz. hath been over⸗ bored to be no Law inthe 
caſe of the Lozd Paget in this Court very lately, And he ſaid, 
That the condition conceived in the 3 is not given 25 — 
3 > a f | * 
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King, By the Common Law incaſe of Eſcheat, the party comes 
in the Poſt but a Condition runs in pztvity 2 And although 
the Statute of 33 H.s. gives to the Ring Conditions. pet it doth 
not give the perfoꝛmante of them, oz ability to the King to per- 
fozm them. And there arethzee neaſons wherefoze this Con⸗ 


dition cannot paſs to the King: . C here is a Condition in the 


Proviſo which pzecedes the Condition of the Tender, v:2. If the 
ſaid Francis mp MepheW be given to intolerable Uices, then it the 
ſaid Sit Francis deliver oz offer, dc. and in the whole pleading it 
is not averred, that the Nepheſo Was given to intolerable Ui⸗ 
ces ; therefoze the pꝛetedent Condition not being perfo2med,the 
ſecond Condition is not ripened, noz in ſeaſon, 2,The ſubſtance 
of this Condition conſiſts in the Will and pleaſure of Sir Fr. En- 
glefie d, therefoze it cannot be given to the Queen, 3. The pꝛe⸗ 
judice which ſbould come to Francis the Nephew ik this Conditi⸗ 
on ſbould come to the Queen, Vide Br. Temps H. 8. A Founder⸗ 
ſbip cannot Elſcheat, oz be foxfeited by Attainder of Felony oz 


<reaſon, foz it is a thing annexed to the Blood Which cannot 


be ſeparated; and he ſaid alſo that the Condition was gon be⸗ 
foze that tender, foz the Conveyance by Which the Condition 
was granted, Was made void by the Act of 29 H.8.cap. 3.by Which 
it is Enacted, That every perſon Within two years after the 
laſt day of this Seſſion ſþall openly ſhew and bzing fozth into 
the Exchequer his Conveyance,and there in the Term time, in 
open Court ſball Exhibit. the ſame to be entred and inrolled of 
Recq2d; and here the end of the Seſſion was ſuch, that all the 
Terms of the ſaid two. pears were palled befoze the tender 
made by the Queen; and although the two years were not paſt, 
yet all the Terms were pal}, and the Conveyance ought to be 
thewed in Term time, therefoze the true time is incurred befoze 
the Tender, and then the Conveyance ts votd, and by that the 
Condition gon, When the Queen was Tenant foꝛ the life 
of Sir Francis, and makes a Leale foz years, and afterwards 
by the Condition hath the Inheritance, if now ſhe ſhall avoid 
the Leaſe made by her when ſhe was Tenant fox life + A Diſ⸗ 
ſeiſoꝛ makes aLeaſe, oz grants a Rent⸗charge, and afterwards 
the Diſſeilee releaſes unto him, he ſball not avoid his own act. 
A man feized in the right of his Mike makes a Leaſe foz years, 
hath Iſſue, and lo is intitled to be Tenant by the curteſie ; the 
Wife dyeth, he ſball not avoid his Leaſe: Feoffoz and Feoffee 
upon condition joyn in a Leaſe foz years, the Condition is 
perfozmed on the part of the Feoffoz. he ſhall not avoid his 
% caſe : And the Pzerogative of the Queen ſhall not alter the 
matter again zquum & bonum: As to the Statute of 29 £12. 
it Was not the intent of that to avoid Eſtates claimed foz, oz by 
the Queen; koꝛ the Eſtate was made foz the benefit of the 
Queen, As to the wozds of the Statute. every perſon oz 
perſons which hath, oz claimeth to have, dc. the Queen — bin 
| t 
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within the words. Ik a Statute ozvaing attendance , oz re⸗ 


ſtraint of any Liberty which was befoze at the Common Lato, 
there the Queen ſhall not be within it: as to attendafice, the 
Queen ts not bound to make claim upon a Fine levied: As to 
re-grant, the Queen is not bound by the Statuteof Welt: z. 
Quia emptores tetrarum: alſo Where matter of penalty is im⸗ 
poled, Alſo here is an Oath to be taken, ac, the Queen being 
Tenant foz the life of another, leaſeth the Moodg, ãnd grants 
to the Leſſee power to cut the (Goods, and convert them to his 
own uſe. Now, ik after the Inheritance cometh to the Queen, 
if the Queen may impeach her Gzantee truly the pzopercy of 
the Woods and Trees was in the Queen at the time of the 


Gꝛant, and although the Inheritance came to the Queen after⸗ 


wards. yet the ſame ſhall not overthzow the firſt Jntereſt of 
the Gzantee, Leſſee foz life, oz foꝝ years, befoze the Dtatute 
of Glouceiter, could not be impeached foz Waſte; therefoze, as I 
conceive.the pzoperty of the Trees was in him,foz there Was no 
remedy foꝛ them againſt him. Seethe reaſon of that in Or and 
Student Quaſi, the pꝛoperty of the Trees paſs to the Leſſee With 
the Demiſe. which ſhall be taken ſtrongly againſt the Leſloz. It 
the Lellee cutteth the Trees, the Leſſoz ſhall not have Treſpaſs 
againſt him, noz Detinue foz the Trees. Leſſee without im⸗ 
peachment of M aſte cutteththe Trees, and leaves them upon 
the Land, and dyes, his Executozs ſhall Have them, and not the 
Leſſoz, The Leſſoz grants omnes voſcos, & arbores ſuas, nothing 
paſſeth, fox they paſs to the Leſſee, if they be not excepted, 
The Leſſsz againſt his own Leaſe cuts the Trees Without 
the agreement of the Leſſee, Treſpaſs Iyeth, 5 tl. 4. 56. The 
Meir being in Ward, cut Trees in his Lands in the poſſeſſion 
of his Guardian, who bzought an Action againſt the Heit. it was 
adjudged maintainable, although the Free⸗ hold was in the Heir. 
Egerton Solicitoz to the contrary, Admit the uſe in Sir Fran- 
cis be the ancient uſe, yet it is but fox life; and then when the 
, Queen, having the Eſtate of Sir Francis, makes a Leaſe foz 40 

pears. With the grant of the woods, the ſaid Leaſe was void foz 
the Queen was deteived in her Gꝛant: Sir Francs wag puniſh= 
able foz u2afte; therefoze the Queen having his Intereſt, ought 
not in Juſtice to have cut the greacTUood, And it is to be pze= 
ſumed, That if the Queen had known the ſmallneſs of her E⸗ 
ftate, ſhe Would not Have made ſo great a Leaſe, noz ſuch a 
Gant of the (Uood, The King ſetzed of Land in his own right, 
reciting by his Letters Patents, that he hath it by Attainder of 
J. S. gives the ſame to another the Gift is void. The Bing 
licenceth one to appzopziate an 4advowſon, without being in- 
foꝛmed that the ſame is holden in chief, it is void, Alicence to 
alien, Whereas in truth the Land ts holden in tail. the Neber⸗ 
ſion oꝛ Remainder in the King, is alſo void; and here in our caſe, 


the Queen hath but a particular _ foz the life of another, 


and 
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and here out of that petty Eſtate is dꝛawn a Leaſe foꝝ 40 years, 
Where Leſſee foz life was 60 years ot age at the leaſt,. and alſo a 
Gant of all the Trees: It the Queen hath a particular Eſtate, 
and grants torum Srarum ſuum, Without reciting of ſuch parti⸗ 
cular Eſtate, the Gzant is void : the Nueen hath the Pzofits of 
the Lands of one who is Dutlawed in a perſonal Action, and 
grants to another the Land tt ſelf, it is void, fox it is a wꝛong 
to a third perſon, which the King cannot do. But here, the 
Special Intereſt of the Queen ought to be recited; Now when 
the Queen being Tenant fox the lite of another, makes Leaſes 
ut ſupra, and afterwards the Fee cometh to the Queen, the E⸗ 
ſtate out of Which the Leaſes are derived being determined, the 
Leaſcs aiſe are determined, ſcil the Eſtate foz the lifeof another 
by the acceſſion of the Fee-ſimple, and the Queen is in by a 
new right: Jt was adjudged 29 Eliz here, That Where the 
Queen had the Land of a Fugitive foz the life of another, and 
leaſed the ſame to another Quam diu in manibus noſtris fore conti- 
gerit and after the Fee-ſimple ofthe Fugitive came tothe Queen 
by his Attainder. the ſame Leaſe Was void. King E. G. gave to 
his Siſter Mary Manerium de B. foꝝ her life, ſecundum tenorem 
& effectum Teſtamenti five ultimæ voluntatis of King Hen. 8. Whoſe 
Will was, that ſbe ſhould habe it as long as ſbe remained un⸗ 
married; ſhe granted a Rent⸗ charge, King E.. dyed, by which 
the Fee deſcended to the ſaid Mary, being Queen of England 
and afterwards ſbe married. He made it a Q re, if the Rent be 
not gone. Dyer 3 & 4 Phil. & Mary 240. But Bendloes Re⸗ 
poꝛʒts the ſame Caſe to be adjudged, That the Rent Was gone. 
Sir Francis Englefield 1 Eliz. With leave of the Queen went bez 
yond Sea, his Licence expired, the Queen directed to him a 
Pꝛiby Seal With her Commandment to return, Which he recei⸗ 
ved, but did not return, but adhered to the x2neeng Enemies 
there. upon Which the Queen ſeized his Lands and 8 Eliz grant⸗ 
ed a Manoꝛ parcel thereof, and all pzofits thereof, quam diu in 
manibus noſtris fore contigerit, afterWards by Act 14 Eliz. ( fox 
there was ſome doubt if the Queen might make Leaſes, grant 
Coppholds oz uſual Moodfalis of ſuch Lands oz only cake the 
ozdinary pzoftts thereof, ag veſturam terræ) it is explained, that 
during the Jntereſt of the Queen, ſhe might do, ut ſupra, ag 
Tenant koꝛ the life of another might do, upon Which a new 
— Was made foz the Queen, and a Steward appointed 
bythe Queens Letters Patents, who held a Court, and took 
urrenders in the hand of the Queen, and granted admittan⸗ 
ces.ic. And it was reſolved by the two Chief JYuſtices,That the 
two Seizures gabe not the Queen any other oz better Seilin in 
the ſaid Banos than ſbe had befoze, by the firſt Seizure at the 
,ommon Law. notwithſtanding both the laid Statutes, and ſo 
the Courts holden by the Queen void, and all Surrenders and 
Admittances allo: And ſo it is adjudged 23 Eliz. Dyer 3 3 
| ich 
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Which it may be concluded, Chat if by the ſaid Statutes,oz any 
of them had had a new right⸗ the laſt Copy had been good, not= 
withſtanding the Gꝛant of the Manoꝛ bekoze: Alſo fox 8 Af: 
the King grants Cuttodiam terræ & hætedis quam diu in manibus 
noſtris fore conrigerit, the Heir being a Daughter, and after a 
Hon is bozn, now the Gꝛant of the King is dold: Tenant in 
tail, the Reverſion in the King diſcontinues, the Diſcontinnee 
is attainted, the u ing ſeizeth, and leafeth foz years, Tenant 
in tail is attaintedof Creaton; now the Queen ſhall avoid her 
own Leaſe, . So tf the Diſleiſoz be attainted, upon which the 
Queen ſeiſeth. and teaſeth, and afterwards the Diſſeilee is 
attainted : And he cited the Caſe of the Abbot of Colchetter , 
13 tz. The abbot committed Treaſon , and afterwards by 
the Statute. oz by Surrender, the abby came to the Crown, 
who leaſed the Land fox years, the Abbot ig attainted of the 
ſaid Treaſon: now the king ſhall be ſeized by fozce of the At⸗ 
tainder, and ſball avoid his Leaſe, As to the Leaſes made to 
the Defendant by the Queen, one was made after the Statute 
of 29 Hz. and the lame is not ſaved by the faving there; foz 
the Woꝛdg are, of Eſtates then in eſſe. r. Si b Eſtate as 
they had befozethe making of the act: As fo Leaſes made befoze 
they are dꝛowned in the. Fee-filmple, Which accrued to the King 
by rhe Ittainder dc and here by this Statute, the Eſtate ok the 
Queen foz the life of another is not faved by the Statute, and 
then the Leaſes derived out of it are not ſaved, The Queen is 
not bound by the ſaid Statute to exhibit any Condepance, fox 
{be ſhall not take any Dath, accozding to the Sratute; and if the 
Queen be not Within the Body of the Act, ſbe is not within 
the ſaving, Now as to the Condition, The Statute of 33 
H. 8. gives to the Queen Uſes, Utghts, Conditions, It hath 
been Dbjected, That ſuch Conditions are intended to be given 
to the King. which are tobe perfozmed on the part of the Donee, 
Leſſee, Gꝛantee. Covenantee, but not on the part of the Gzan= 
toꝛ, ac. Foz it Was in the wilt of the Gzantoz if he Would per⸗ 
fozm them oꝛ not, and a Will cannot be trangferredover, But 
as to that it may be anſwered, That a Will by Parliament 
may be transferred ober, foz, Parliamentum omnia poteſt. It 
hath been Objected. Ik that ſball be ſaid the Mill of Sir Fran- 
cis. Which nowis theWill of the Queen, it ſbalf be a great pze- 
judice to Francis Englefield the en foz now he ſhall be 
doubly bzidled by his Uncle, and by the Queen, It Hath been 
Objected,That here is a Condittonal Condition, 1 It the Ne- 
phew ſhall be given to intolerable Utces, and tt is not added to 
enable the Queen to take advantage ofthe Condition, that he is 
ot ner Wiſe than of good behavioz andconverſation.bur rhe twozds 
ofthe ?roviioclear the matter 1. Left he ſhould be geben to in⸗ 
tolerable Uices, and not if he be given, ac. So as it is not a 
Condition to a Condition, but a Motide to a Condirton, *- 
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the Statute of 29 Eliz. by Which Sir Francis Was attainted, 


gives to the King all conditions. It hath been objected, that 


tntheſaidStatute of 29 Eliz. is aſaving,by which Leaſegmade 


by the Queen are pꝛelerved: But if that Proviſo be well obſer= 
ved, it doth not extend to our caſe, 1. That Act extends to 
make void any Gzant, Leaſe, ac. made by the Queen after the 
Treaſon committed dc. but that ſball be of ſuch tozce,as if the 
ſaid Act had not been made, As to that I ſay, That this Sta⸗ 
tute doth not add oz detract from ſuch Leaſes, but leaves them 
as it found them; foz the Statute gives to the Queen the Con= 
dition. which Condition avoids the ſaid Leaſes ; foz it avoids 
the Eſtateof the Queen out of which the laid Leaſes are deri⸗ 
ved: And although that the Conveyance.as to the benefit of Sir 
Francis 02 his Nephew, be void by the Statute fox not Jnroll- 
ment of them, yet it is notutterly void as to the Queen alſo, 
The Statute of x Eliz. Enacts, That Leaſes made by Biſhops 
againſt the Foꝛm ok the Dtatute, ſball be void: Pet they ſhall 
not be void againſt the Biſbop himſelf oz againſt the Leſſoz: E x⸗ 
ception hath been taken, foz that the tender of the King is not 
found by Office: But he needs no Office, foz the tender is the 
Act of the Queen her ſelf, there ſhe ought not to be info2med of 
it; foz to What purpoſe ſhall the Queen be certiſied of that 
which ſbe her ſelf hath done: The Queen makes a Leaſe fo 
pears, upon Condition that the Leſſee ſurrender to her the 
Mansoz of B here foz the not doing of it, no Office is requiſite, 
Tenant of the King in Capite alieng by Fine, that needs no 
Dffice, foz that appears upon Kecozd; ſo here, And although 
the Condition be returned in the rx chequer after the Term; yet 
it is well enough. foꝛ the Exchequer ig never ſhut, as to take 
and receive Money.Certificates made to be Jnrolled ; although 
it be (but as to all Judicial Acts, -. And although no tender at 
all be certified, it is not to the purpoſe , foz the tender makes 
the Eſtate void without any other thing: Ind it is not like to 
a Capias ad fatisfaciendum, fog that ig Ita quad Habeas Corpus, 
&c. therefoze the Arreſt is not ſufficient by it ſelf ; but the ſame 
ought to be remembzed With an Ita quod, &c. But as to 
that Which hath been ſaid, That the Queen ſhall not avoid 
her own Leaſe, the ſame is not ſo, noz in caſe of a common 
Perſon : As if Tenant in tail enfeoffech his Heir Within age, 
who makes a Leaſe foz years at his full age, Tenant in tail 
dyes, Now the Iſſue ſball avoid his own Leaſe , foz he is re⸗ 
mitted: A Diſſeiſoz levies a Fine to a ſtranger. the Diſleiſee 
enters upon the Conuſee, and enfeoffgs the Diſfeiſoz now he 
{ball avoid his own Fine, a multo torriori in the Caſe of the 
King, Now it is to lee. Ik the Gzant of the Wood by the 
Queen, being Tenant foz the term of anothers life, be good. oz 
not, Me conceived it was not; fox ſhe was deceived in her 
Gzant, not knowing that ſþe was but a particular Tenant : It 

5 was 
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was Obfected, That the Queen hath pꝛoperty and right in the 


Trees and Woods,fozaſmuch as no Waſte oz Treſpaſs lyeth 
againſt her if (be caſt them down: Certainly the L eſſce, if the 
Trees and TUoods be not excepted, hath the pzoperty in them, 
but not the abſolute pzoperty , fox the Mrit of Waſte ſþali ſay, 
ad exhæred Qerentis, fot he cannot cut them, 1d cnim rantiim 
poſſumus, quod de jure poſſumus, pethaps the Leſſee ſhall habe 
the CUind-falls, becanſe they are ſevered from the Jitheritance 
by the act of God, not of the Leſſee Himſelf; and fee 27 H. 6. 
Waite 8. and alſo in Statham titulo Watte. A. leaſeth to B. for 
life, Without impeachment of waſte, a ſtranger cuts Trees, 
and the Leſſee brings Treſpaſs, he ſhall not recover damages 
foz the balne of the Trees ; foz thepzoperty of the Body and 
the Tree is in him who hath the tzeberffon, he map give it, by 
Which it appeareth. that the Leffeeis not to recover , but only 
fo2 the cropping and the bzeaking of His Cloſe, à tortiori in caſe 
where the Leaſe is made without the clauſe abſque impetitione 
vatti, as the Caſe at bar is: Ind therekoze when the Queen 
having ſo feeble an Eftate, makes ſuch a Gzant, ſcil. Gꝛantg 
all the Woods ac, the Gꝛant is void, fog the was deceivedin 
Her Gzant; by which (if it ſbould de good) ſhe ſhould w20ng 
her Subject: A Gzant to the Queen ſball have a reaſonable 
conſtruction. as the Gꝛant of a common Perſon, A. grants to 
the Queen Common in all his Lands, the Queen by that Gzant 
{hall not have Common, but in Lands commonable, not in his 
Land Where his Cozn is growing, oz in his Dzchard.,oz Gar⸗ 
dens: Tenant foz life grants all the Wpod upon his Land, 
nothing paſſeth but that which he may lawfully grant, So in 
Caſes of Gꝛants ot the King, 22 All. 49. the King grants to 


one bona & catalla tenent' ſuorum, fugitivornm & qualitercunque 


dampnorum; the Gzantee ſball not Have the Goods and Chat⸗ 
tels of one who hath killed the Kings Mellenger So in Gzants 
of Amercements, the Gꝛantee ſhall not have a Special Amerce= 
ment ac. So here, the Gzatit of all Moods vight to be ins 
tended of ſuch Modds (as Underivoods) Which the Mueen 
might lawfully grant without Wrong to another, And he fad, 
That When the Nuten hath granted the Land and the 4 pe 
foz 40 years, that Gꝛant cannot be dibided and the WNds of 
the Gant ate, Thar it ſhall be lawful to cut the Woods during the 
ſpace of 43 years: Abt fozaſimich as the Leaſe is ſurtendz 
ut ſupra, the liberty of cutting the TUoods is gon alſo, a man 
bargains and ſells his Manoz With all Woods upon it grow= 
ing, the Deed is not Yyrolled, ſo as the Mano doth not paſs, 
the Woods ſþall not paſs in groſs, foz the Gꝛant ſhall not be 
dibided, See moze after Sect. 276. : 
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Fun. 31 Elliz. In the Kings Bench. 
CCLIV. Broms and. Peters Cale: 


Hilip Brown Exetutoz of Eliz. Brow? $$20ught'; A i 
P. n the the Caſe againſt 12 Peter, g Executoꝝ ot W omup- 
and declared, That the faid William Brown wag indebted to the 
ſaid Eliz. in 80 l. Cumque ad ſpecialem inſtantiam of the ſaid Wil- 
liam Brown, It was agreed, that the ſaid:William Brown 
retain the ſaid Sum in his hands until the ſaid Eliz ſhould come 
of full age: Jn conſideration thereof he | 
100. It was foundfoz the — Who hs 
22 1 the 3 2— 
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eclaration.That In e laid 
— Brown, and it ſhall be intended chat ſo it there contimi⸗ 
£0, D 2 a 


Trin. 31 Elix. In the Kings Bench. 
CCLV. Higbam and Cookes Caſe. 


jectione firmæ by Higham againſt Cooke, The Plaintiff de⸗ 
clared upon a Leaſe foz years, to have and to hold to him 

om the Sealing and Delivery of it; and declared that the 
Sealing and Delivery Was 1 May, andibe Cement the ſame 
day: And this matter was mobed in Arteſt ol Judgment, that 
the Cjectment could not be ſuppoſed the ſame dap, foz the Leaſe 


did not begin till the next day enſuing the Feng. 86, Butt e 
by allowed by the 22 oz Where the 25 
is to begin from the time ol the Sealing o by 


thete jyozds fos zr years: DN Eject1 
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date 18 October, leaſed the ſame Land to the ſame Plaintiff 
foz 21 years to begin at Michaclmas befoze, and in pleading, it 
was ſhewed, That virtute cujus dimiſſionis ( poſterioris) the 
Plaintiff entred, & fuit poſſeſſ. craſtino Michaelis. Which wag 
befoze the making of the Leaſe, and the Plaintiff in his De⸗ 
claration declared, That the Defendant in conſtderatton that 
the Plaintiff had aſſigned to him the ſaid Leaſes, had pꝛomi⸗ 
ſed to pay to him 630 J. It was found fox the Plaintiff. Cook, 
Foz Where the Plaintiff in an Action upon the Caſe declares 
upon two Conſiderations , in ſuch Cale although the one be 
void, yet if the other be good and ſufficient, the Action ts main⸗ 
tainable, but the Damages ſball be given without reſpect had 
to the Conſideration inſufficient , and the Plaintiff was to de⸗ 


clare upon both Conſiderations; foz the Atlumpi upon which 


the Action is conceived, was in conſideration that both the 
Leaſes were aſſigned to the Defendant, and our Declaration 
ought to be accoꝛding to the Aſlumpſit, and it was not mate⸗ 
rial, although that one of the Conſiderations was utterly 
void, Another Exception Wag taken, Becauſe the Leaſe is 
Let foxth to be made 18 Octover, and that by virtue thereof 
the Plaintift entred, Cro. Mich. Then the Plaintiff entring 
Cro. Mich. Was a Dilleiſoz, and then being in by diſleiſin, he 
could not aſſign his Jntereſt to another, and that appears 
clearly to the Court upon the whole matter. But Cook 
ſaid, That ſball not hurt us, foz it is but matter of ſur- 
pluſage to ſay, Virtute cujus, &c. Ag 20 H. 6. 15. the Plain- 
tiff in Treſpaſs ſuppoſed by his Declaration , that the 
'Treſpaſs foz Which the Action was . bzought, commenced 
10 H. 6. With a Continuando until the day of the Action 
bzought, viz. idem 14 Febr. 17 H. 6. Where the u22it boze 
date 12 die Octobris, Anno 17 H. 6. And Exception Was ta⸗ 
ken to the Declaration , becauſe the continuance of the time 
was not put in cer:ainty, But the Exception was not al- 
lowed, fox it is certain enough befoze the viz. the day of 
Writ bzought, and ſo the viz, is void, and all that which 
follows upon it, And fo here, this Clauſe Virtute cujus eit, 
totum ſequitur eſt omnino void, 7 H. 3. 44. Br. Action upon the 
Caſe 37. The TUrit Wag Quare Toloniam aſportavit, & illud 
ſolvere recutavit. Exception wag: taken to the repugnancy, 
foz it would not be carried away, if it Were not paid befoze ; 
vet the UWrit was awarded good, and the firf# word Toloni- 
am aſportavit holden void: So here in the pꝛincipal Caſe, 
As to the other Exception, it is clear, That here is not 
any Diſleiſin upon this Entry of the Plaintiff befoze the 
making ok the ſaid Leaſe; foz there Was a Communication 
bet Wirt the Parties of ſuch a Leaſe to be made. oz of ſuch 
an Aſſignment ,. and peradventure the Entry was by aſſent of 
the other part, and then no n. And poſito, it 1 


r 
Elix. 


be a Diſſeiũin, yet the Plaintiff hath aſſigned all the Intereſt 
quod ipſe tunc babuit , Accozding to the conlideration, and deif- 
vered to the Defendant both the Jndenturesof Demileg, and 
ſo he hath granted all that which he might grant: And if it be 
a void Aſſignment oz net, is not material, fog quacunque via da- 
ta, the Conſideration is good and then the Aſſumpſit good al⸗ 
fo, Egerton Solicitoʒ co::trary: In every Action upon the 
Cale upon Aſlumplit, thzee things ought to concur, Conſidera- 
tion, Pzomile, and dꝛeach of 1Izomilſe ; and in this Caſe the Af= 
ſignment of the Leaie to begin after the death of the Leſſoz, is 
void, being but 'Tenant fox life, and no Confideratton upon the 
confeſſion of the ]laintiff himſelf, Andupon the ſecond Con⸗ 
ſideratton it appeareth, the L eſſoz, viz. the Wife who held fox 
life, had but a right to the Land demiſed, foz (be was diffeifed; 
fot he to Whom the Land was after let, entred befoze the Leaſe 
was made faz it doth not appear that he entred by fozce of 
any agreement made befoze the Leaſe ; therefoze by his Entry 
he was a Diſleiſoz, It Was alſo moved, That here was not 
any ſufficient confideration.foz by a bare oz naked delivery Nihil 
operatur ; And here is not any Wozd of Give 02 Grant. To 
which it was anſwered , That the delibery of the Jndenture 
was not a bare Bailment, but a Delivery to theuſe in the In⸗ 
denture, and ſo it is pleaded, and theretoze thereby an Intereſt 
paſſed, foz ſuch a delivery cannot be countermanded, An In⸗ 
dentute with an Averment ſball never make an Eſtoppel. 
Clench Juſtice, It J deliver any thing to one foz his pꝛoper 
uſe, an Jntereſtpaſſeth:; but if it be to the uſe of another, no 
Intereſt paſſeth 3 The party may have uſum, but not proprie- 


tatem. 


CCLVII. Mich. 18 Elia. In the Kings Bench. 


FF a Contract be made betwixt two here in England, ſcil. that 
one of them ſball carry certain Goods of the others to Bur- 
deux in france, ghd ſell them there, and with the mony thereof to⸗ 
ming ſhall buy otherGoods fox the uſe of him Who Was the own- 
er of the firſt Goods. and ſafety them deliver to him in London: 
It now the party fell them in Burdeux, and buyeth others with 
the monies thereof, and bzings them into England, and there 
converts them to his own uſe; upon this matter an Action 
lyeth at the Common Law foz the Contract, and the Cons 
verſion being the taule ot the Action, was made in England: 
But if the Contract only was in England. and the Converfion 
beyond the Seas, the Party at his Election may ſue at the 
Common Law, oz in the Court ot Admiralty: And if a Mers 
chant here Wzite to His Factoz in France to recetve certain 


Merchandizes which he hach Gent to him, and W * 


The Earl of Huntington and the 
Lord Mountjoyes Cale. 


with them fox his uſe ; if the Factoz receiveth them, and con= 
verts them to his own uſe, the Father ſhall be ſued in the Ad- 


CCLVII. The Earl of Huntington and the Lord Meuntjoyes Cale. - 


T was agreed by the two Loꝛd Chief Juſtices, upon confe- 
rente had With the other Juſtices in the Caſe between t 
Earl of Huntington and the Loꝛd Mountjoy, That Where the 
Lozd Mountjoy by Deed indented and inrolled bargained and 
fold the Manoꝛ of Camford to Brown in Fee, in Which Juden⸗ 
ture a Clauſe was Proviſo ſemper; and the ſaid Brown covenants 
and grants cum and with them the Loꝛd Mountjoy. his Heirg 
and Aſſigns, That the ſaid Lozd. his Heirs and Alſigng , 
might dig foz Oꝛe in the Maſts of Camford. And alſo to dig 
Turf there to make Allom and Copperice, Without any contra- 
Dictton of Brown, His Heirs and Aſſigns; that now here is a 
new G2zantof an Jntereſt to dig, to the ſaid Lozd and his Heirs 
in the 1. ands afozeſaid, and not a bare Covenant ; and it was 
hoiden allo, that the ſaid Loꝛd could not divide the Intereſt 
granted to him in form afozeſaid, viz. To grant to another to 
dig one part of the ſaid Waſte, #c. But they Were of Dpinion; 
Chat Bron, his Heirs and Aſſigns, notwithſtanding the 
Card Gꝛant to the ſaid Lozd, Owners of the Soil there might 
It Was further moved in this Caſe, That the ſaid 
Loꝛd had demiſed the ſaid Intereſt to one Laycott, who aſſign= 
ed it over to A and B. and if the ſaid Aſſignment to two Were 
good oz not, Was a furtherqueſtion; foꝛ if to two. ſo he might 
do to twenty, and ſo a ſurcharge might be to the Tenant of the 
Soil, And as to that, the ſaid Juſtices Were of Opinion, 
That the ſaid Alignment to two Was good: But the two al⸗ 
fignees ought not to Work ſeverally, but together, with one 
Stock. and With ſuch Wozkmen as belonged to them two, Ind 
Note, it Was holden in this Caſe, That this Wozd ( Proviſo ) 
being coupled with other wozds of Covenant and Gzant , did 
ſbould be of the ſame nature as o⸗ 


he 1 And, 305. 


not create a Condition, but 
ther woꝛdg of Gzant, 
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CCLIX. Paſc. 25 Eliz. In the Common Pleas. 


T was found upon a Spectal Uerdict tn Treſpaſs, that 
te place where, ac. Was Copyhold Land, and that the Cu⸗ 
ſtom here is. That every Feme covert there might deviſe her 
cuſtomary Lands to her Husband. and ſurrender the ſame in 
the pꝛeſence of the ®ceve, and ſix other perſons; and it Was 
further found, That A. was ſeized of certain Copy Land, ha⸗ 
ving Illue B and C. his Daughters, and dyed, they both 
took Husbands, and i. deviſed her part by her Mill to her 
pusband in the pꝛeſente of the Reeve and ſix other perſons, 
and afterwards at another day ſbe ſurrendzed to the ule of her 
Busband, who was admitted accozDingly : the Mife dyed, the 
Husband continued the poſleſſion and the Hugband of the other 
Daughter bzought Treſpaſs, Rhodes Serjeant, The Cuſtom 
is not good, neither fo2 the Surrender, noz foz the Will ; fox it 
is not certam what Eſta:e ſbe might deviſedy the Cuſtom, and 
aiſo ic is againſt reaſon that a Feme covert ſurrender to the ule 
of her husband: And he cited the Caſe in Fitz. 13 E. 3.Dum fuit 
intra AÆtatem 3. Where Cuſtom is pleaded in the Citp of Glou- 
ceſt. That every perſon might alien his Land when he knew 
howto tell 12 d. and to meaſure an Ell of Cloath, and that 
Cuſtom was ditanowed foz the incextainty , foz he onght ts 
have ſbe Wed the certainty of the time, ſeil. at what age, and 
That an Ynfant ſhould be out of Uard When he could ds ag 
afozeſaid, and as to the Surrender, it is againſt reaſon that 
a Feme covert ſhould give'ts her pusband, fo the TUite Hath 
not any Will but the will of her husband; and the Srature of 
Wills utterip excepts Feme todests as an unteaſonadie thing 
to ſuffer them to make Debites and although che Stalute 
doch not extend to Cuflomaxry Lands. ve the like reaſon. the 
like Law. But by Anderſon, the Equity of that Zet extends 
to Copyholds. as alte the Destute of Limitations: Ind 
it Wag ſaid dy teme of the Serjeants.thar becauſo the Hugbany 
was admitted, Treſpaſs did not lye again him fos Hig En⸗ 
try was continued with a lawful Ceremony, In this caſe, it 
was moved by Anderſon, It a Coppholder maketh a L eaſe foꝛ 
years by Woꝛd, if the Leſſee might maintain kjectione firmæ, and 
he conteived not, foz that ought to be a Title in facto, and not 
by concluſton ; fox neither th Judge noz the Jury are eſtopped: 
And he ſaid, that if the Tenant at will makes a Leaſefoz years, 
that it is not a good Leaſe between the parties to it, but that 
the * eſfee might well lay that he had nothing ac. Mead contra- 
ry : And Anderſonfaid, The Book of 12 K. 4. 1 2. ig not Lav, 7 


af 'Cenant af will makes a Leaſe foz years it is not Diſſeiſin, 
but the ſatd Book is contrary : Allo Anderion ſaid, That in 
the pꝛincipal Caſe the Pꝛelciption is not Well latd, Quod quz- 
liber fœmina cooperta viro poterit, &c. Whereas there ſhould be al⸗ 
ſo wo2ds, ſci]. Et uiz fuerunt, ec. And it Was ſaid, That ff the 
Deviſe be good, then the Plaintiff and Defendant are Tenants 
in Common, andthe aetton not matntainable, 


Paſe. 30 Eliz. In the Kings Bench. 
CCLX. Jeroms Cale. 


Erorie made an Afray.of Which complaint being made to the 
Mayor, the laid Mayor ſent the Defendant, being Conſta⸗ 

le, to bing the (aid Jerome to him, by virtue of which they 
went to the houle of the Plaintiff, and ſignified to him the 
command of the Mayor, and would have bzought the Plaintiff 
to him, andthe Plaintiffs Wife aſfarilted them, and they gent⸗ 
ly lay their hands upon the (Mike, which is the ſaid Allault, 
Battery and TUounding , dc. upon Which it Was demurred, 


Jeroms = m—— 
Caſe. 5 * 


Cooke foꝝ the Plaintiff; The Cuſtom is not good noz reaſona⸗ cutons. 


ble, vide Magna Charta 29. Nullus liber homo capiatur , nec im- 
priſonetur, &c. niſi, & e. per legale judicium parium ſuorum vel 
per legem terræ: c ſball not be taken and impziloned upon 
a bare ſuggeſtion, Vide 24 E. 3. Br. Commiſſions 3. That where 
a Commiſſion iſkted to appzehend all who were notoziouſly 
ſuſpected foz Felons and Trefpaſſo28, although they were not 
Jndicted, it was Holden 7 Law, and therefoze was revo⸗ 
ked. Vide the Statute of 


the Statute of 1 E. 3. and the beginning ok them being known, 
Pꝛeſcription tannot be, 3. Admit that the Mayor Wag a Ju⸗ 
ſtice of the Peace, yet he cannot determine any thing out of 
Seſſions, 4, The Pꝛeſcription is, That the Mayor may 
fend foz him, and doth not lay Within the City and it ſball 
be an unreaſonable Pzxeſcription to ſay that the Mayor may 
ſend foz hint; foz in ſuch caſe in any place within England map 
he ſend. 5. It is not ſhewed that they had a Cozpozation 
which might pꝛelcribe. 6. The Mounding is not anſwered, 
ko Molliter injicere manus cannot be taken fog a Mounding 
noz foz an anſwer to the Battery, Fleetwood Serjeant £ 
Kecozder of London, It the Statuto of Magna Charta ſhould 
be obſerved, nd Felon is duly handled at Newgate ; and here we 
habe not pleaded by way of Pꝛelcriptidn, but ot Uſage, Con- 
ſuetudo and Ulage are all one: And afterwards Judgment was 
given foz the Plaintiff; fox the Plena in bar Was * = 


1 E. Z. cap. 9. 25 E. 3. 4. 28 E. 3. 3. Juſtice of 
37 E. 3.18. & 42 E. 3. 33. 2. To be a Juſtice of Peace doth Peace ver br 
not lye in Pꝛeſttiption fox no Juſtice of Peate was befoee 
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| Goram and Fowks 3 Mountjoyes and Andrews 
Caſe. $ Caſe. 


Prohibition. 


Execution. 


Retorn of 
Writ. 


naught, becauſe the Mounding was not anſwered, and the 
Cuſtom is too general; and alſo foz the fourth Exception. 


Mich. 32 Eliz. In the Kings Bench. 
CCL XI. Goram and Fowks Caſe. 


1 Caſe was , The Defendant libelled in the Spiritual 
Court, that Whereas he Was Adminiſtratoz to one A. 
and was bound in the -p.r.rual Court to bing in a true Jnven- 
tozy of all the Goods oi the Inteſtate, that the Plaintiff de⸗ 
tatned Jura & Credita, by reaſon of which he could not put in a 
true Jnventozy ; and upon that the Plaintiff pzayed a Prohibi- 
tion. ſurmiſing that he himlelf claimed Pꝛoperty in the ſaid 
Goods ; and che t--clei-aitical Court would not allow of it; and 
the Trialof the ſaid Goods did belong to the Common Law: 
Ind a Proh. uit on was granted, 


Trin. 33 Eliz, In the Kings Bench. 
CCLXII. Mountjoyes and Andrews Caſe. 


1 Scire Facias upon à Judgment in Debt: The Defendant 
- pleaded; that heretofoze a r ieri Faci at the Suit of the nom 
Plaintiff iſſued. directed to the Sheriff of i.cice! er, by foꝛte of 
Which the ſaid Sheriff took divers Sheep of the Defendant. 
& adhuc Doth detain them: J: Was holden by the Court a 
good Plea. although he doth not (ay that the nezit Was re⸗ 
turned; foz the Execution 1s lawfui notwithſtanding that, 
and the Plaintiff hath remedy againſt the Sheriff, 


CCLXIII. vide this Caſe reported by Cook 1 Part, by the name of 
Capells Caſe. 


He Cale between Hunt and Gately in the Exchequer 

| Chamber, wag now argued by Fenne, That the Rent 
granted by him in the Remainder upon an Eſtate tail is good, 
and ſhall bind the Land after the Eſtate tail determined, not⸗ 
withſtanding the common Kecovery ſuffered by the Te⸗ 
nant in tail in poſſeſſion, Bekoze the Statute of weſt. 2. 
of Donis Condic', &c. no Kemainder could be limited upon 
an Eſtate tail, foz that Which remained in the Donoz 
was but a poſſibility , and therefoze then a Formecion in Re⸗ 
mainder did not lye: But the laid Statute Which pzovided a 


For-. 


Capells? OE 
Caſe. 


Forinedon in the Deſcende£, pꝛobided alſo by Equity à For- 
medon in the Kemainder ; fox a Formedon in the Rebercer , 
as appeareth by the ſaid Statute, was in ufe in Cancellaria. 
And now here in our caſe is a Remainder lawfully veſted in 
the Gꝛantoꝛ which he may diſpoſe of as he ſees good; and 
therefoze When he grants a #ent-charge out of it, the ſame ig 
a thing veſted in the Gzantee, and by no ſubſequent act can be 
diveſted, and although the Cſtate Which was charged be now 
charged by rhe Recovery. yet it is the ſame Land which was 
charged. and therefaze the charge ſball continne ; as if a gift 
in tail be readzing Rent, and the Donee levieth a Fine, pet 
the Kent remaineth, and the Donoz (ball diſtrain. 48 E. 3. 3, 9. 
So here, Ik afcer the grant of this Rent, Tenant in tail in 
poſſeſſion levies a Fine, by Which the Remainder which was 
charged is dilcontinued, and afterwards the Conuſoz dyes 
without Jflue. the Gzantee ſball diſtrain upon ſuch poſſeſſion 
Which palled by the Fine, AS if A. leaſe to B. foꝝ life, and abs 
terwards grants a Kent out of the ſame Land to C. B. gli- 
ens in Fee and dyes, although that A. cannot re-enter, but 
ſuffers the laid tozcious Eſtate, gained de novo by Wzong , to 
continue; yet B upon ſuch poſſeſſion ſball diſtrain fox the 
Kent, fox it is the ſame Land which Was charged; and by 
Law a thing in abeyance may be charged: As if a Parſon 
grant a ent charge to begin after his death, and the Patron 
and O2dinary confirm it, it ſhall bind, although the Gzant 
doth not take effect in the life of the Gꝛantoz, but When the 
Freehold is in abeyance: Do if the Patron and D2dinary in 
the time of Uacation grant a Rent-charge out of the Par⸗ 
ſonage, the ſame is good, and ſhall bind the Succeſſoꝛ, and 
pet at the time of the Gzant the Freehold. of the thing grant⸗ 
ed is in aveyance, Vice 5 E. 6. Dyer 69. That a Rent which is 
not in eſle ſhall be bound by a Judgment, 22 E. 3. 19. 5 E. z. 
Fitz. Dower 343. By Bracton, Jus, concerning a real thing, is 
thzcefold2 1. Jus rerrz, ſci], the Dbonerſbip of ttze Land. 2. Jus 
in terra, as a Rent, Common, c. 3. Jus ad terram , ſcil. Right 
permanent, And by this Common Recovery in our caſe 
Jus terrz ſhall be bound, but not Jus in terra: And he ſaid, 
That if Land be given to A. in tail, the Remainder to the 
Kings Uillain in Fee, and befoze any claim by the Bing, 4. 
ſuffers a common Recovery and dyes without Ile, this 
Recovery ſhall not bind the King, and as to the Caſe of 26 
H. 8. 2. Which hath been Dbjected again the falſifying of 
the Recovery, where a Parſon made a Leaſe foz pears. and af- 
terwards in a Quare Impedit bought againſt hun and the N= 
tron. they pleaded faintly, to the intent to matze the Leſſee 
loſe his Term, nom ſuch a L eſſee cannot falfifte ; in ſuch caſe 
the Parſon by another way might have defeated the Lcaſe as 
by Relignation but in our caſe the Gzantog of this Rent by 
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no Wap might defeat his Grant: And he ſaid, a common 
recovery did not bind Dower, therekoze noz this rent. And 
if Tenant in tail in poſſellion grants uch a rent, and akter 
ſuffers a common recovery, the rent wall ſtand, why not 
alſo in the caſe of a remainder: foz upon them both, as 
well the remainder. as the poſleſſios, the recovery operatur: 
And recoveries ſball always bind the poſſeſſion , and no far- 
ther, and ſhall not diſpzove the right, but the poſkeſſion, and 
the recovery by it ſelf doth not bind the poſſeſſion , but in re⸗ 
ſpect of the Uoucher, Without Which no recovery ſhall bar. 
and that in reſpect of the recompence Which the 3. aw pꝛe⸗ 
ſumes, ac. Which recompence cannot extend to this went⸗ 
charge, and then there is no reaſon that he to whom it was 
granted ſhould be pzejudtced by this recovery ; and always in 
caſe of recompence the Law ts very pzeciſe, As ik J grant 
unto you an Annuity of 30 l. per Anuum until you be pꝛeſent⸗ 
ed to a competent Benefice , a litigious Beneſice is not a 
recompence intended, noz {hall determine the annuity , noz 
a Benefice of 15 l. Jf two make an exchange foz their Lives. 
and one of them dyeth, the exchange is not determined but 
the Heir of him Who dyeth ſþall enter and retain the Land as 
long as the other {ball live, Ad quod Manwod Chief Baron 
ſubſidebat: And there is a great Difference between a Leaſe 
foz years and a Kent-charge : foz at the Common Law up= 
on ſuch Recovery the Leſſee foz years was bound, contrary 
of a Kent-charge 3 foz it Was unreaſonable that a thing not 
demanded by tye recobery ſhould be bound by it, eſpectally 
becauſe that the Land rendzed in value ſhall not be charged 
with the rent, Walmeſley Serjeant contrary: A reinainder 
upon an Eſtate tail is debile tundamentum, and cannot up⸗ 
hold With aſſurance a Rent⸗charge againſt a common reco- 
very; and it cannot be found in any Book but in 5 +. 4. 2. 
That a remainder upon an Eſtate⸗ tail expectant may be 
charged, foz an Eſtate⸗tail is in Law pzeſumed to be perpetu⸗ 
al, and therefoze, what Lands are entailed by Fee, the wozds 
of the Fine are, Sibi & hæredibus de Corpore ſuo exeuntibus im- 
perpetuum. And it is the common learning in our Books that 
every Eſtate of Inheritance, be it Fee⸗ſimple oz Fee⸗ tail, ſhall 
be intended to be continued till the contrary be ſhewed. And 
the Authozity Which the Owner of a Remainder hath upon 
it is but conditional ſcil If the Tenant in tail in poſſeſſion 
Doth not countermand it by a recovery, & c. And alſo the poſſeſ⸗ 
ſton upon Which the Avoſozy is made, is not the ſame poſſel⸗ 
ſion Which was charged, but is a Fozeign poſſeſlion gained by 
the recovery , and iherefoze , befoze the pꝛoper poſſeſſ:on be 
recontinued, there can be no Diſtreſs noz Avowzy, fo: 
the Land is not reduced in the pꝛibity of Eſtate which was 
charged; and ik he in Reverſion upon ſuch Eſtate tail would 
grant 
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grant his reverſion rendzing rent, and afterwards the Te⸗ 
nant in tail in poſſeſſion ſuffers 8 common recovery, and 
dyeth without Jſſne; Now the reverſion being deſtroyed , 
the rent is gone, And he put this Caſe: Tenant in tail 
grants a Rent-charge to begin after his death without Jflue , 
and aſterwards ſuffers a common recovery, and dyes Without 
Iſſue, it is a good rent, and ſball bind the RKecoveroz dc. At 
another day in the Exchequer Chamber, the Caſe Was argued 
again by onagg Serjeant fox the Dekendant; and he was very 
long in pꝛobing that a remainder might be charged as in this 
caſe : But the Court diſcharged him of that. and directed him 
to argue to this Joint , Jf this recovery did diſcharge the 
rent. c. wherekoꝛe he argued, That theſe common recoveries 
are falſe and teigned things, falle in the Titie, and covenous 
in the Pꝛoceedings, and all in pzejudice of a third perſon, 
And Vide 14 H. 8. 3. ſuch common recovertes are holden frauz 
dulent, and therefoze by fraud and covin being ſo odious in our 
Law, we ought not to give and aliow unto them ſo much 
foꝛce as is due to unfeigned recoveries; fox theſe common re⸗ 
coveries do not go in diſaffirmance of the fozmer poſſeſſion , 
noz in any eviction of it, but foz the moſt part in affirmance ; 
and the Eſtate gained by this recovery is under the Eſtate 
of him againſt whom the recovery was had, and he is in by 
him; foz common Recoveries are no other but common Aſſu⸗ 
rances: And in our Caſe the imagined Recompence cannot 
come to him who hath by the recovery loft his rent, and 
therefoze it is not reaſon that the recovery ſhould bind as to 
this rent, Vide 12 E. 4. 19, 20. Tenant in tail diſcontinueth}, 
and takes back an Eſtate to him in Fee, and afterwards a com⸗ 
mon recovery is had againſt him, it ſhall not bind the tail, foz 
the pꝛeſumed recompence (hall go to the Eſtate which he hath 
loft, icil. the Eſtate in Fee, and not to the Eſtate tail, whereof 
at the time of the recovery he was ſeized: So in our Caſe, the 
Land which by Fiction of Law is to be yielded in value upon 
this Uoucher. ſball not extend to the benefit oz recompence of 
the Gꝛantee of the Kent⸗charge, but only to H. who hath loſt 
his remainder, and his new remainder, which comes in lien 
of the fozmer, ſhall not be charged With this rent: And there⸗ 
foze the remainder, which by this recovery is d2awn out of 
H. tranſit cum ſuo onere, & cum acciderit ſhall anſwer, and ſhall 
pield the rent accozding to the purpozt of the Gzant, As 33 
H. 6.4 & 5. two Joyntenants are, The one grants a Rent⸗ 
charge and afterwards releaſes to his Companion. he ſhall hold 
the Land charged, notwithſtanding that he be now fully in by 
the Feoffoz, Ind if there be l. oꝛd and Cenant, and the Tenant 
grants a Rent⸗charge in Fee, and dyeth without Heir, ſo as the 
Land goes to the Loꝛd in point of Echear, yet the Lozd ſhall hold 
the Land charged. Aud as to the — of Fraudulent Con- 
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veyances, 27 Eliz cap. 4. the ſame cannot extend to this Gꝛant; 
koꝛ here, this Gꝛant is upon conſideration of Nature made to 
his own Son fox his advancement, Popham Atrozney General 
to the contrary : And that neither the G2antee of this Rent,noz 
he who makes Conuſans in his right ſhall falſifie this recove= 
ry. and he put a difference Where the party wholeaſeth oz charg= 
eth a remainder . is bound by the recovery voluntarily, and Where 
in voluntarily: foꝛ Where the recovery is ſuffered voluntarily there 
the Gzantee 02 Leſſee ſhall not be bound by that recovery, but 
they ſball falſiſie: But where as our Cale is, there the Party 
who chargeth oz leaſeth is bound involuntarily by ſuch recove- 
ry, there all Intereſts are bound, and the charge is ſubject to the 
ſame miſchief as the remainder it ſelf, out of which it is iſſuing, 
Vide 7 H. 7. 12. He in the rematnder in Fee (hall not ſatisſie a 
recovery had againſt the Tenant foz like, but he ts put to his 
CUrit of Entry, ad terminum qui przterut, in which he ſhall fal= 
ſifte, and not by Entry . much leſs he in the remainder upon an 
Eſtate tail ſball not faififie; and kalſiſter tyes p2operly Where 
the Party who grants oz leaſeth againſt his Gꝛant 52 Leale , 
pꝛactiſeth by ſuch recovery to avoid oz defeat his own Eſtate, 
and by conſequence the Intereſt of his Gzantee 02 Leſſee: But 
in our Caſe there is not any ſuch matter ; foz the Gzantoz H. 
was not party oz pꝛiby to thts recovery, noꝛ Tenant, noꝛ Uou= 
chee, andtherefoze no Covin, and then no Voucher; and all 
the Caſes in our Law of falſifying of recoveries are upon ſuch 
matter, And he put the Caſe of 19 E. 2. Fitz. Title Aſſiſe 82. 
where the Conuſee of a Statute Merchant, having ſued Ex⸗ 
ecution, one Who had no right impleaded the Conuſoz, and by 
Covin recovered againſt him, and by Execution upon that re⸗ 
covery ouſted the Conuſee, it was holden he ſhould habe an aC- 
ſiſe and falſifte ; fox here he Who party to the re- 
cobery 2 Donee in tail, the remainder ober in Fee upon conditi⸗ 
on ſuffers a common recovery, the Condition is gone. And ag 
to the Statute ok 21 H. 8. cap. 15. Falſifying is not given in 
our Caſe by the ſaid Statute , the Wozds of which are, 
Where divers Men have leaſed their Land to Farm, and after 
wards, after ſuch Leaſes made, the Leſſors, their Heirs and Aſ- 
ſigns have ſuffered Recoveries: Mithin Which Wozds our Caſe 
is not; fo2 he againſt whom the recobery was had was not 
our Gzantoz, his Heir oz Aſſign 2 So ik there be Tenant 
in tail, the remainder over to another in Fee, he in the re⸗ 
mainder makes a Leaſe foz years, and afterwards Tenant 
in tail in poſſefſion ſuffers a common recovery, the Leſlee 
{ball not falſifte ; foz that Leaſe was not made by him againſt 
whom the recovery was had, And it is clear, that by the 
Common Law, the Gzantee of a Rent-charge cannot falſiſie 
againſt the Gꝛantoꝛ his Heirs oz Piligns : But it was a doubt 
as it appeareth, 7 H. 7. 11. Jfupon a faint pleader, the Lelbe 
02 


E apells 
Cale. 8 


155 


- — — | — — 


fox years might be received, foz the Statute of Glouceſter ex⸗ x 


tends but to default oz re-diſſeifin ; but now by the Statute of 
21 H. 8. cap. 11. in thzee Caſes, Default, Reddition, and Faint 
pleading, ſuch Keſceipt lyes, Which pzoves that in caſe of rent, 
as the Statute of 11 H. 8. Hath oꝛdained in caſe of a Leaſe foz 
years, Where the Lecſſoz, his Þeirs oz Aſſigns, have ſuffered the 
recovery. and not otherwiſe. And afterwards he argued very 
muci upon the reputation and dignity of common KUecoveries, 
that they are the ſtrongeſt and moſt effectual Aſſurances in the 
aw, ano theretoze they ought to be countenanced rather by 
the Judges. than in any part diminiſhed oz diſabled > and we 
ough: to conſider of them Non ex rigore juris, rigida diſquiſtione, 
but accozding to the common uſe and pzactice, What is the 
ground and foundation of theſe Recoveries 2 And ſo Judges 
have uſed heretofoze to examine Matters, Which peradventure, 
accozving to the ſtrict R ules of the Common Law, dzew them 
addy. But they perceiving that a dangerous Conſequence 
thereby Would follow to an infinite number of the Kings Sub⸗ 
jects the Law having been otherwiſe pꝛactiſed befoze. have fra⸗ 
med their Judgments, not acco2ding to the exact Rules of Law, 
but to avoid he Inconvenience afozeſaid accozding to the com⸗ 
mon and received pzactice. c. Nam communis Frror facit jus; 
and to that purpoſe he cited a Caſe very lately.adjudged in B K. 
viz, A Wit ot Erroz was bzought in b. R. upon a Judgment 
given in Wales, and the Crroz was in this. Chat the Uri: was 
returnable o am Juſticiarus Domini Regis Comitatus, &c. where 
it ſhould have been coram Juſticiariis Magnæ Seſſionis Dominz 
Reginæ, & c andiuch are the Woꝛds of the Statute of 34 UH. 8. 
cap 26. the Which Seſſions (ball be called the Kings great Sef- 
ſlons in Wales; and notwithſtanding that the Juſtices in ſtrict 
conſideration of the Law thought the ſame to be Erroz (foz the 


ſaid Statute had given to the laid Court ſuch name; yet becauſe- 


it was Well known to the Juſtices, That that Was the common 
courſe inthe laid Court ever after the erection thereof; And allo, 
if the laid Judgment ſhould be reverſed. foz that cauſe many 
Judgments ſhould be aiſo reverſed, which ſhould be a great dil⸗ 
quietneſs and vexation to the whole Country there, they in their 
diſcretion thought it convenient to qualifie the! aw in that point, 
and ſo to avoid the ſaid Inconveniente, affirmed the ſaid Judg⸗ 
ment: So in the caſe at Bar. Jf this Uent-charge ſhould ſtand 
againſt the ſatd recovery, no tnconvenience ſhould be ſo firm, but 
it ſhould be impeached, no Title ſo clear,but ſbould beincumbzed, 
x therefoze foz the common repulſeof many the ſtrict rules of the 
La ought toyteldtocommon pꝛactice foz the avoiding ofa com⸗ 
mon inconveniente: it hath been holden foꝛ Law when enant in 
tail maketh a feoffment in fee, the Feoffee is impleaded.x vouch⸗ 
eth the Tenant in tail. now fozaſmuchas he cometh in as Uos⸗ 
chee,it is now ſaid that he cometh in - all His eſtateg, do _— 
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any reaſon foz t 
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2 that, but common allowance, pꝛactice, and expe⸗ 
rience, dc. It Was adjourned, Tc, : 


Mich. 27 Eliz. In the Kings Bench. 
CCLXIV. Baxter and Bartlets Caſe. 


N aſfiſe of Freſhforce by Baxter againſt Bartlet upon Null tort, 
1 Null Piſleiſin pleaded, it Was found foz the ID laintiff Who 
had Judgment; upon which the 'Cenant bzought Erroz . fox 
that tye aflize have generally found the Diſleiſin, but have not 
enquired of the fozce : And after many motions the Judgment 
was affirmev., 


CCLXYV. Sir Henry Gilfords Cafe. 


T was found upon a Special Verdict, That Henry Gilford 
1 Citizen and Freeman of London, 7 Feb. 6 E. 2. ſeized of a 
Capital Yeſſuage, Deviled the ſame by theſe wozds: Lego, 
& volo, Quod omnes Domus & reddit quiz habeo in Villa de 
London, ordinentur & aſſignentur per Executores meos ad ſuſtentati- 
onem trium Capellanorum qui pro vita celebrabunt in Eccleſia 
Sancti Pauli, Loudon Et ad hoc faciend' Do eis plenam pote- 
ſtatem; and made his Executozs William Staunton and others, 
and dyed, the {ill was Pꝛoved and Jnrolled accoꝛding to the 
Cuitom, Afterwards the Ex:cutozs by their Deed bearing 
date 7 r. 2 granted and aſſigned the ſaid Capital Meſſuage, 
and his other Tenements in i onde tothe Dean and Chapter of 
Pauls in London, and their Succeſſozs, Habend' & tenend' in 


forma iequenti. Hæc eſt finalis Concordia, &c. That the Dean 


and Chapter ſhall have the laid Lands foz ever, to find yearly-a 
competent Suſtenance of 10 Parks fo a Prieſt tocelebzate Mais 
foz the ſaid rienry Gilford, and all Souls, and that the ſaid 


Print at all hours of Divine oblequies ſbould give his atten⸗ 

dance in the ſaid Church and faithfully do his Office to lay Mas 
and Prayers accozding to the Degrees and Cuſtoms of the ſaid 
Church, and that the Dean and Chapter ſhould find Bꝛead and 


Wine, and Maſling⸗cloaths, and Toꝛch⸗ light and granted 
the reſidue ok the pzofits of the Lands to celebzate an yearly 
Obir, and foz the perpetual ſecurity of the ſaid Chauntry, the 
ſaid Executoꝛs granted to the Mayor and Commonalty ot London 
205 pearly rent foꝛ eber : Ita quod, the Mayor and Chamberlain 
foz the time being pꝛeſented a meet and conventent Chaplain to 
the ſaid Chauntry, to the laid Dean and Chapter, within : 5 days 
after the Avoidance, the Which Chap:ain the Dean and Chap cr are 
bound to admit. and the koꝛm of the ſaid Conveyance wag ſuch ; 
We the Executozs H. G. do grant and aſſign to the Dean and 
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Chapter of Pauls all the Lands, Tenements and ents afoze- 


ſaid, to habe and to hold to them and their Succeſſozs koz the 
ſuftentation of a Cnaplam perpetual, and his Clark foz the ſatd +4. 
G. and all Souls, receiving from the laid Dean and Chapter 10 
Marks foz the celebzating of the ſaid Obit of the ſaid H. G. And 


that the Gzant and Iſtgament of the ſaid 20 5. to the Common 


airy in the relief of the ſatd Chi ncry. ig ſuch, ſcil· To have and 
receive of one Shop in Cheap maintenance of the laid Chauntry 
afozeſaid : And that the laid Lein and Chapter oblige them- 
ſelves and their Succeſſoꝛs and the Church,to pay the ſame to 
the ſafd Prieii and Clark and that it ſhall be lawful foz the Mayor 
und Commonaſty afozeſatd to diſtrain fox the ſaid Bents': By 
virtue of Which Will and Indenture the Deen and Chapter 
enter, and Were thereof ſeized in their demelne. ac. and that at 
all times after they had taken the pzofits thereof until 2 F. 6. 
and that the Dean and Chapter of the pꝛofits of the. pzemiſes 
had yearly paid Marks foz the ſtipend of the ſaid. ”rictt. 
And further, the 2.7 July 16 H. 8. the Lean and Chapter demiſed 
the ſame to f. Colc fox 40 years ; and that ed 15 Mai 
36 fl. 8. the ſaid Dran and Chapter f Lame to Nicholas 
Wiliord fox 5c. yegrs rendzing 9 1. Rent with Clauſe of Ne 
ik the; ent was behind by half a pear, being demanded; the 
Leaſe ſhould be void Which J. W. 1 E. 6. deviſed the ſame ko 
his Wite who deviſed the lame to Tho. Wiltord the Defen⸗ 
dant: And further found, That as it appeared by an Exem⸗ 
pliſication out of the Exchequer, That it Mare Chauntry of H. 
G. and that t ho, was then a (hiuncry Prieſl there, and that the 
ſaid Chauntry, With all the Pꝛofits and Obits were 61. x 38.4 d. 
the tenth of Which is a Mark, which wag payable to the i 


* 


20 H. 3 And that by another Exemplificationin 2 F. 5. it 
| peared that the 0<:n and Coapter of Pailh Eprtified rothe Com: 
miſſioners of the ſaid Ring. Cantaria H. G. A. & B. Exceitcores 
Teſtamenii H. Guford by foxce of the ſaid Will 7 E 2. granted 
and aſſigned to the Dean and Chapter afozeſaid, and theit Stic= 
ceſſo2s, the ſaid Lands and Tenements,to the intent that they 
ſhould maintain foz ever a Chaplain 0 koz the Soul of 


the ſaid H. G. and all Souls: And the Incumbent of the ſaid 
Chauntry is one G. and that the ſaid Execut9zs Spanten to the 
Mayor and Commonalty of London the Kent. of 20's. gut of J 
Shop in Cheap, with the Patronage of. the ſaid Chavnrry, to 
the intent that they (bould maintain the Chauntry, Ape 
and recited all the ſaid Lands and Rents aſſigned, aud that the 
Kent of them was 14 |. x 8. Alte Salary, of the Prieſt, 6 l. 

13 s. 4d. foz Bzead and Une 3 s. 4d. the Chamberlain of 
London 208 being deducted); and ſo there remaineth 4 1. 384d. 
And that the ſaid Chaplain receibed above his Wages yearly 
by reaſon of the ſaid Obit, other Pzofits, as PL on Perice, 
and Feeding days 33 5.4 d. Ind found further, the Act dt = 


TY 1 eee 
— — D r EAI 
rr as oe = a : - 

re PP y 2 OR RY. on 

a 2 eur e N 1 

——— — — — — Bo 
— = - „ 3 — 

— * 


WW 
IT 


— 2 «is . 4&0 = 
. ——— 2 — ec ir 4 2 
= <&- 
+ 1 IF" 
Wk dy” 


—— 


Sir Henry Gilford l 
Caſe. 


and further ſaid, That the Church of St. Paul at the time of 
the ſaid act was a Cathedzal Church, and the Fee of the biſhop 
of London, and that the pzofits and rents deviſed and oz+ 
dained to the ſaid Dean and Chapter were in the ſaid Certiſi- 
tate of 2 K.. and that the ſaid Land g at the time of the making 
of the laid Act, and foz five years befoze, Were not in the actual 
poſſeſſion of the ſaid King 1.3 noz E. 6. and that by fozce of the 
Statute of : E. 6. the ſaid Lands came to the poſſeſſion of the 
ſatd King as Chauntry Land, and that the ſaid King granted 
it to Tho. Butcher in Fee, who bargatned and ſold the ſame to 
Dobſon, Who thereof enfeoffed Thoragill, upon Whom the ſaid 
Nicholas Wiltord entred. claiming his Leaſe : And further found, 
That 45 5s. parcel of the ſaid rent of 9 l. due at the Feaſt of 
St, John Baptiſt x1 Eliz. foz the ſaid Capital Meſſuage was 
arrear by half a year after the ſaid Feaſt, and was lawfully 
demanded by the ſaid Rich. Thoragil', and foz not payment he re⸗ 
entred, and let the ſame to Tho. Buttell. &c. Bell. The Execu⸗ 
tozs by this Deviſe habe not a bare authozity, but an intereſt; 
foz if one ſeized of Lands in Fee deviſeth, That his Execu⸗ 
toꝛs grant a Rent-charge to one in Fee out of his ſaid Lands, 
by that Deviſe the Executozs have a Fee-ſ{imple in the Land, 
otherwiſe they could not make ſuch a Gzant : So here in the 
Caſe in queſtion : and alſo by the ſame reaſon the Cxecutoꝛs 
habe a Fee-ſimple in the Land, foz other Wile they could not grant 
a Rent in Fee, noz the Land to the Dean and Chapter in Fee, by 
Which the Chaplain in perpetuity m_ to be found: And al- 
though but one Chauntry was erected Where thzee were intend⸗ 
ed, but the Land deviſed was not ſufficient foz all thzee. ſo that 
now by the erecting of one Chaunrry only, the Executoꝛs perfoz⸗ 
med the truſt as near to the intent of the Deviloꝛ as it could be, 
and as the { and deviſed might extend unto; it is not material, 
if here be a Condition, oz a Confidence in the wozds of the 
Gant to the Dean and Chapter ad inveniendum, &c. fox if tt be 
a Condition, and bzoken, no advantage ſball be taken of it, foz 
it ts out of the Statute; and if it be a Confidence, then it 18 
perfo2med as near the intent of the Deviſoz as it might be, 
and the Condition being perfozmed, although not exactly. yet 
ſo near as it may be, it ts weli enough perfoꝛmed: As a Feoff- 
ment upon Condition, that the Feoffee ſhall make a Gift in 
tail to Husband and Mike, and the Heirs of the Body of 
the Hugband, the PÞugband dyeth, now the Gift cannot be mo- 
do & torma, and therefoze if it be, it may be, ſcil. as near the in⸗ 
tent of the parties as it may be, it is good; and therefoze if the 
Land be given to the wife foꝛ life Without impeachment of waſte, 
the rematnder over it is ſufficient in caſe of a Truſt and Con- 
fidence. 1. Jt was moved, Ik here be any Chauntry in the 
Caſe: And a Chauntry is nothing elle but a Suſtentation foz a 
Prieſt that chaunts in a place certain foꝛ the Souls of the 3 
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And Chauntries are in two ſozts; the one incozpozated, as by 
the King by his Letters Patents; the other not incozpozated, 
as our caſe is: And truly the greateft number of Chauntries 
Were not cozpozal, but were Chauntries but in reputation, and 
not Revera ; but yet ſuch Chauntries in reputation are within 
the Statute, Which ſee by the Wozds of it, accepted, taken or 
reputed , ag Part oꝛ Member of any Chauntry. Jt hath been 
Dbjected, That nothing palleth to the King by that Statute, 
but that which is parcel oz belonging to the Chauntry but this 
Land is not parcel noz belonging to any Chauntry , foz all the 
Land is in the can and Chapter. Ag to that, we ought to 
have regard unto the intent of the Qeviſoz, Which was to make 
the Land a Chauntry: And ſo in the time of Hen. 8. it Was re⸗ 
toꝛned in the Exchequer foz the Firſt⸗fruits of the Qhaunrr; of 
Hen. G:lford, and We ought not to reſpect the Conveyance it 
ſelf, which Was made by the Executozs to the Dean and hap- 
ter, but aiſo the diſpoſition of the Deviſoʒ ſo as both ought to 
be put together, if they be not con: rary one to the other; and if 
they be. then the laſt ſhall be taken, And When the intent of 
the Dcviſoz may ſtand with the act of the Executozs , to con⸗ 
ſtrue, That the Land ſball make the Chauntry accozding to 
the intent of the Deviſoz 3 fox the Executoꝛs have given all 
the Land to the Dean and Chapter to find a rieſt, and things 
belonging to a Chauntry ; and the Executozs have given ihe 
ſaid Land {io the ſaid intent and the alignment of the ſpecial 
poztion out of it.ts but a ſhewing how the p2ofits of the Lands 
ſball be beſtowed: Foz J conceive, That the Land at the time 
of the dilpoſition afozeſaid , Was not of any better value, than 
it Was appointed to be fmployed as atozeſaid; and if the Dean 
and Chapter by their induſtry have made and impꝛobed it to a 
greater value, they ſball take advantage thereof till it be gi⸗ 
ven to the King by the Statute, and it ſball not be ſaid pꝛo⸗ 
perly a Rent, but rather a poztion of the p2ofits,#c,and there⸗ 
foze the Land ſball be ſaid the Chauntry, and not the Sum; 
and here the intent of the Statute extends to the intent of the 
Founder: So that ik the intent of the Founder Was to give the 
Land to Superſtitious Uſes, the ſame is Within the Statute: 
Ik Ceſtuy que uſe Willis that his Feoffees habe the pzofits of his 
Lands ut ſupra, to the Suſtentation of q Chauntry Prieſt,and 
the Feoffeeg imploy but 20 |. per Annum, Whereas the Land is 
of the value of 100 l. per Annum, by this Statute the Bing 
ſball have all: foz the intent of the Founder Was, That all 
ſbould be imployed : And Co here: fox upon the Matter the 
Dean and Chapter are but as Feoffces ; and ſee that this Sta- 
tute ot Chauntries makes a great difference between Obus and 
Lights, And Chauntries; foz in the Caſe of Obits and Lights, 
the King ſhall not have but that Which was imployed, Whet- 
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Cocke, made a Feoffment thereof to certain Feoffees to find two 
Obits tn ſuch a Chappel, and With the reſidue of the pzofirts to 
maintain the Chappel; and Judgment was given fox the 
Queen. Mere the Condition knit to the Meverſton upon a 
Leaſe made by the can and Coapter to Nicholas WIItord paſfeth 
to the King by the Act of Parliament foz a Condition is an 
Pereditament, and When the King grants over the reverſion to 
Butcher, the Condition alſo paſſeth by 32 H. s. vBromicy So⸗ 
licitoꝛ The Statute extends to Chauntries in exiſtence only. and 
not to Chauntries in reputatton. Chauntis hath divers ſigniſi⸗ 
cations in Law; 1. Foz the Service which the Chauniry brieſt 
is to do, as ceilavir de Cantaria. 2 Sometimes for the advow⸗ 
fon of the © hauntry, ſcil. Quod permittat præſentate av Canta rium. 
3. Somit imes fo2 the Body of the Chauntry. icil the Land of 
which it is endowed. and in that ſenſe it is taken by the Sta⸗ 
tute, J will agree if the ſame had been an ancient Chauntry 
time out of mind c. and the Jncumbents thereof had taken 
the pꝛoſtts and made Leaſes oi it, that then it ſhoulb be a 
Chaunt y Within this Statute, foz it might be cozpozated by 
pꝛeſcription: But the {.nauntrs here in queſtion is not a Chaun- 
try by pꝛeſcription, foꝛ the beginning of it is known, ſoit is a 
Chauntry in reputa: ion only and not in facto. And he ſaid, That 
in that caſe the rent limited to the ſuſtentation of the Prieſt ſball 
go tothe V ing and not to the Land foz the Land was not gi⸗ 
ven koꝛ the ſuſtentation of a rieit, but the rent only; ſo as the 


Land was not immediately imploped koz the finding of the 


Prieſt: And he reſembled this caſe to the caſe lately in queſtion 
upon the Statuteof 31 H. 8. An Abbot Was ſeized of a great 
Mood Which was never imployed in kind to the uſe of the 
Donſe, being ſeven Miles diſtant from the Houſe, but was ne- 
ver in Leaſe. but was yearly ſold by parcels, and the Mood⸗ 
ward rendꝛed an Account of the ſame io the Auditoꝛ: And the 
Opinion Was, That a Leaſe foz years made of it Within a year 
befoze the Diſſolution was not within the laid Statute, fox it 
was not immediately implo ed foz Yoſpitality, But ſee the 
ſame repoꝛted by the Loꝛd Oyer tothe contrary, 3 & 4 Eliz. 207. 
that ſuch a Demiſe Was void although that the Wood Was not 
immediately imployed, c. And ſeealſo the wozds of the Sta⸗ 
tute, ci That the Land ſhall be in the actual Poſſeſfion of the 
King in as ample manner as the Pꝛieſt had it, and the Pꝛieſt 
had nothing in the Land but only in the Rent: It was adjoz- 
ned to be further argued, c. 
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N Arvey ſeized of a Pano, made a Feoffment thereof to 

divers perſons tothe aſe of himſeif fox life, and after to 
the uſe of his Son and the Heirs Dales of his Body, and if 
the ſaid Son, oz any of the Heirs males of his Body dilconti⸗ 
nue 02 alten (otherwite than fox 2: years, oz thzee lives ) that 
then his Feoffeeg ſhould be ſeized to the uſe of Nic. Harvey his 
Bzother in Fee: the Feoffoz dyed, the Son made a Leaſe fo 
2 : pears and-afterwards diſcontinued againſt the p roviſo, it that 
leaſe ſhould bind Nic. Harvey who came in by the latter uſe. ac. 
Dyer, Jt is hard to avoid the leaſe,foz at the time ofthe making 
of it, the leſſoz had a good intereſt and authozity to make the 
leaſe, and the act which impeacheth the Eſtate of the leſſoz com⸗ 
menteth after the leaſe by the diſcontinuance, and therefoze ſhall 
not avoid the leaſe, Manwood, The ſecond uſe doth determine 
the firſt uſe, and ail Eſtates derived out of if, Mounſon contr, 
Fox here this Woꝛd (Otherwiſe than for 21 years. & c) ſo as ſuch 
a leaſe is excepted: as if a man man makes a Feoſfment in Fee 
to the uſe of J. >. and his veirs, until J. D. ſhall pay to him 20 l. 
and then to the nſeof J. D. and his Heirs, here if J. S. makes a 
a leaſe foz years, and afterwards the Montes are paid to J. D. 
now J. D. ſball hold the Land diſcharged of the leaſe, foz there 
is no Woꝛd (Otherwiſe) gc, foʒ theſe Wozds (Otherwiſe) qua⸗ 
lifte the ſecond ule, Dyer, The wozd (Orherwiſe) amounts to 
an Exception, Manwood doubted of it, and moved and de⸗ 
manded if the wife of the Ceſtuy que uie ſhould Have Dower oz 
not. Barham concetved that ſhe ſhould, #c, 


CCLXVII Mich 3x Eliz. In the Common Pleas. 
= in Socage made a leaſe foz four years, and dyed, 

his Heir Within age of 3 years, the Mother being Guͤar⸗ 
dian in Socage, leaſed by Jndenture to the ſame leſſee foz 14 
years; It Was holden, that in this Caſe the firl} leaſe is ſur⸗ 


xend2ed,but otherwilo it is of aleaſe made by Guardian in Nur= - 


ture. 


CCLXVIE, 
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A Relcaſe 
pleaded after 
judgment and 
Verdict. 


Audita Que- 
tela pleaded. 


8 


Poſt 225. 


CCLXVIII. Mich. 29 Eliz. In the Common Pleas. 
E Debt it was found foz the Plaintiff 20 Fliz. and > 1 Eliz. 
xn the Plaintiff relealed to the Defendant, and the continuance 
Was made until this Term 1 Mich Ly c. liz. per Curiam 24viare 
vult: And now the Plaintiff again ſt his own Releaſe pzayed, 
and had Judgment, without any knowledge to the Defendant, 
and P2oceſs of Execution iſſued and nom , a Clerk of 
the Court, on the behalf of the Delendant ſbewed the ;:eleaſe 
to the Court and allo the whole ſpecial matter, and pzaye3 the 
Keleaſe of the Court ag inſt this pzactice, Anderion pzeſentip 
granted a »upcriedeas : But afterwards, betoze the Pꝛoceſs it- 
ſued fozth, he and the o'her Juſtices Were of Opin!:o : That the 
Defendant cou d not piead the (aid Relcace,noz any further mat⸗ 
ter after Uerdict , and demanded the queſtion of Nelion chief 
P2othonatozy. who advertiſed the Court, That he could ibew a 
Pꝛeſſdent where an Arbitrement had been pleaded after a Uer- 
dict, and Iſſue foyned upon it, and that was 100 years ſince 2 
Q 10d mirum videvatur Curiæ hie: And afterwards the Court ſaid 
to Walter, Sue pour Audita QUzrela, and upon that you ſþall have 
a Superſedeas. 
Mich. 29 Eliz. In the Common Pleas. 


CCLXIX. Sir Richard Lewknors Caſe. 
CIr Richard Lewknor ſeized of Willingford Park, leaſed the 
. 


lame foꝛ years, and dyed the Leſſee aſſigned over his term , 


excepting the CUAoodg and Under woods ſtanding growing and 
being in and upon the pzemiles, the aſlignee committed Waſte, 
the term expired, the dzughters and heit of Sir Rich. and the 
husvand of the third daughter Coparceners, being dead, as te- 
nant by the Curteſie bought an Action of Maſte againſt the Al⸗ 
ſignee and the opinion of the Court was, that the huſband ought 
not tojoyn in that action to he can recover nothing, foʒ damages 
he cannot have, toz the waſte was not done to his difinhereſin, 
and the Land ne cannot have,becauſetheterm is exvited. nag 
Derjeant,j; conceive that the exception intheaſſignment is good; 
foz an Exception of rees by the Leſloz himſelf in his Leaſe is 
good, and by reaſon therzof the Leſſee ſball not have Fire-bore, 
Hey-bote, &c. Which other Wiſe he ſhould have, and the pꝛoperty 
of the Trees is in the Leſſoz.and alſo the Soil, 14 H 8.1 & 2.28 
H.8 Dyer 19 & vide 46 E. 3.22 fl Leaſe for years was made with 
ſuch Exception, and the Leſſoz brought an Action foz the Trees 
cur. Q are clauſum tregit. and tha: proves that the Soil alſo is 
excepted and then the Actio 1 of Taſte iyes againſt the Leſſee, 
who hath excepted to himſelf the wood and the Soil, and not 


* againſt his aſſignee, » almſts+ Serjeant ro the contrary, and 


he (aid.vohere Land is demiſed the abſolute pzopertyof _— 
| Cree 


Sir Richard Lewknors 2 
Caſe. 


I63 


— 


fied pꝛoperty: And he cited 2 H.7.14. the Leſſoꝛ commands the 
Leſſee to dig gravel in the Land demiſed, oz licenſeth him ſo to 
do, ſuch commandment oꝛ licence is not good fox the leſloꝛ Hath 
nothing to do with the Gꝛavel, noz hath any pzopertyin it, but 
ſuch licence to cut Trees had been good; and Vide 10 H.7.2 & ;. 
Taſte ts aſſigned in the bzeaking de uno muro lapideo; the De⸗ 
fendant pleaded the licence of the Plaintiff to beak it and upon 
that they were at Jſſue 2 And he ſatd,Jf the leſfoz cutteth trees, 
upon which the leſlee bzings an Action of Treſpaſs he ſhall not 
recover damages actoꝛding to the value of the trees cut down; 
but foz the Treſpaſs to the Soil, and foz the loſs of the Sha⸗ 
dow, and the Acozns, dc. and if the leſſee cutteth down trees, 
the leſſoz cannot take them, becauſe he hath other remedy, Where 
a reverſion is granted to A. and b. and to the Heirs of B. Waſte 
is done, A. and B bzing an Action of Waſte, B. ſball recover all 
the damages, and 4. nothing: Which pꝛoves that all the Jnter⸗ 
eſt in the Land demiſed is in 3 and not in A. therefoze here in the 
pꝛincipal Caſe the Exception is void, foz that Which the Law 
allows to the fozmer,ts only Houſe- bote, Hedge -· bote, Plough - bote, 
Fire- bote: And he ſaid that the leſſee ſells the trees and the vendee 
cuts them down, that waſte Iyeth againſt the leſſee, which 
pꝛobes that in that caſe the Soil doth not paſs with the trees, 
by the exception of the trees, the Soil is alſo excepted as a ſer⸗ 
vant to the trees, viz. tonourtlh the trees; and if he who erx- 
cepts the trees cuts them down, oꝛ roots them up the leſſee ſhall 
have the Soil. And he ſaid, that foz the pꝛoperty that the 
leſſoz hath in the trees. ik he cuts them down, the rent ſball not 
be appoztioned: And if the leſſoz granteth the trees to one. and 
his heirs, there ſball be no Attoznment, which had been requi⸗ 
fite if the Soil had paſſed, At another day it Was argued by 
Shutrleworth Serjeant, and exception taken, becauſe it is too 

general, ſcil. Quod fecit vaſtum in terris quas Sir R. Lewknor 

pater duarum querentium cujus Hæredes iple ſunt præfato, Ford 

dimiſir, &c. And the Plaintiffs counted the Heverſion was en⸗ 

tailed by Act of Parliament to the laid Sir R. Lewknor ; and 
ſo the Trit ought to be ſpectal, ſcil. Cujus Hæredes de corpore 

ipſæ ſunt; fo although there be not any ſuch fozm in the Regi⸗ 

ſter, pet that is to no purpoſe ; fox in novo caſu novum eft remc- 
dium apponendum. And he compared it tothe Caſe in F. N. B. 

57. Where Land is given to husband and Wife, and the Heirs 
of the body of the wife, the wife dyeth, the husband commits 
waſte, the CUrit ſhallbe, Idem A. de domibus in B. quas tener ad 
vitam ſuam ex dimitlione quam inde fecit præfato A. & M. quon- 


dam uxori ejus, & hæredibus de corpore ipſius M. matris dicti 

R. cujus hæres ipſe eſt exeuntibus. And Vide 26 H. 8. 6. Ceſtuy que 

uſe leaſeth foz years , the leſſee commits waſte, the Feoffees 

bzingan Action of waſte,the A” the ſpecial matter, 
2 


although 


Trees is in the Leſfoz,andthe Leſſee Hath tn ſuch caſe,a quali⸗ * 


1 


164 


Sir Richard ä 
Ca ſe. 


although there Was not any ſuch TUrit in the Begiſter, 2 r 


and Walmſley contrary 3 foz there is not any ſuch fozm in tye 
Regiſter,Cujus hæredes de corpore, &c. and we are not to deviſe 
a new fozm in this caſe, but it is ſufficient to ſheiv rhe tpecial 
matter in the Count; alſo the wozds in the Writ are true fox 
the Plaintiffs are Heirs to Six K. Lewknor. andthe Count ts 
Well, purſuant and agreeing ts the Writ : foz they are Heirs, 
although they are but YVeirs ſpecial ot his Body. Ind the 
Court awarded the Writ good, and ſaid that the caſe is not 
like the caſe in Fitz. N. B. 5% noz to 20 fi 8. bekoze cited: foz 
in the firſt caſe the Plaintiffs cannot ſhewof whole Demiſe th: 
Tenant holdeth, unlels that he alſo (ber the ſpectal Convep⸗ 
ance, (c:l. That the Land was given to the Husband and 
Wife, and to the Hetrs of the Body of the Wife, foz aiways 
the Demiſe to che Tenant ought to be ſhewed certain which 
cannot be in both theſe caſes. if not by diſcloſing alfo the Ti⸗ 
tic to the 4nheritance, andthe & ſtate in it. Another Exception 
Was taken to the Count, C hat Where the two Defendants were 
Tenants in Common of the ſaid Lands demiſed, the Uiric 
ts tenuerunt, Which is intended a Joynt-tenure, But this 
Exception was not allowed: And vide 44 E. 3. in Waſte the 
Plaintiff counted upon divers Leaſes, and Fitz. N. B. 50. F. and 
the CUrit ſhall ſuppoſe one Ienet. and not Divers Tenets. guns: 
ther Exception was taken to the TUrit becauſe the two Co⸗ 
parceners,and the Heir of the third joyned in tie WIrit, where⸗ 
as the Husband of the third Siſter being Tenant by the 4 ur- 
teſte, was alive, Vide 22 UH. 6 21, 22. But that Exception fox 
the Tenant by the Curteſte joyns to no purpoſe ; fox he is not to 
habe Damages, becauſe ihe Maſte was not to his difinhereſin, 
and the Land he (bali not recover againſt the Defendanf.foz the 
Term is no: determined; and ſuch was the Opinton of the 
Court, As to the matter in al, »huttleworth ſàid, That the 
Action of Waſte ought to be bzought againſt the Leſſee himſelf, 
and not againſt the Allignee foꝛ When he grants ober his Term, 
excepting the Trees, it is a good Exception; fox when the 
Land upon which the Trees grow is leaſed to another, the 
Trees paſs by the Leaſe as Well as the Land, and the pzoperty 
of them is in the Leffee during the Cerm; by Which when he 
grants his Land, he may well except them, as the ſirſt Leſſoꝛ 
might have done: and if the Leſſee foz years cutteth down the 
Trees. the Leſſoꝛ cannot take them foz that he hath other ſuf- 
ficient remedy, ſci an Action of Waſte, Kenner and valmſlæy 
contrary; And they conceived that the Leſſee had but a ſpe- 
cial Pꝛoperty in the Trees, ic. fog Fire-bote , Plough bote, 
Houle-bote, &c. But if he demiſeth the Land, oz granteth 
his Intereſt in ft, he cannot except the Trees. noz his ſpectal 
Pꝛoperty in them no moꝛe than he whohath Common appen⸗ 
dant map grant the Land extepting the Common: And in — 

ä Care 


Sir Richard L ewknors 
Caſe, 8 
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30 E. 3. Fitz. Amendment 67. 


be Law, and the Exception be 


. „ 


was bzonghk again moi Wüäß a knabtn 
and fool Semi kette en Law, tone 


c not rümember. Wund- 


he cannot ſay they were not let to him; and therefoze he doubted 


jon: And Rhod d alſo of the Exception ; 
of the Exception ꝛ And Rhodes doubted al he Ex = 
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1 Audleys 
Caſc. 8 


and Anderſon ſaid, that he was clear of opinion that the Leſſoz 


ſhould have the Windkalls and afterwards the Cale wag ad⸗ 
j02ned to be further argued, cc. 


Temps Roign Eliz. 
CCLXX. Audleys Cale. 


De Lozd Audley 12 H. 7. enfeoffed Hoddy and others of 

certain Lands in the County of »omerier. and afterwards 
by Jndenture reciting the ſaid Feofkment and the date of it, and 
allo that it Was to the intent that his Feoffees ſbould perfozm 
his Will, as followeth in effect, viz Mp Mul ts that my laid 
Feoffees (ball ſtand ſetzed to the uſe that the ſaid -©cduy ſhall 
receive of the laid aids co which he had leut to the ſaid 
Lozd Audlcy, and alſo to ſtand ſeized to pay all his Debis upon 
Bilis ſignsd With his hand, and after he ®ebts paid, that the 
Feoffees (ball make an Eſtate of the ſaid A andg to him the 
ſaid Lozd Audley and Joan his wife, and to the heirs of their 
Bodies, ac. with divers 1 emainders over, Che ſaid Lozd 
Audley had Iſſue by the ſaid Joa and alſo having Iſſue by a 
fozmer Wife a daughter the Feoffces never made any Eſtate to 
the ſaid Lozd and his wite ; and bythe opinion of divers Juſti- 
ces and Sages of the Law upon thts matter nouſe was chang⸗ 
ed fox it is not a laſt Cuil but an Intent: and although that 
the Feoffees ſball be ſet;ed to the uſe of the Feoffoz and his 
Peirs, becauſe no conſideration was Wherefoze they ſbould be 
Cetzed to their own uſes; yet the ſame could not make a new 
uſe to the ſaid Loꝛd and his wife in tail Without conveying an 
Eſtate. t. foʒ the wife is a ſtranger to the Land and the ſame 
cannot be a Mill oz Teſtament: toz the Eſtate mentioned in the 
ſaid wziting ought to be made to the ſaid Lozd and his wike , 
woyo could not take by his own Wil; and this matter was de⸗ 
pending in the Chancery. And the adviſe of the Juſtices being 
there required, they delivered their Opinions That by that 
waiting nouſe was changed, noz any uſe veſted in the ſaid Lozd 
and his wife, and a Decree was made acco2dingly, until pzoof 
was made that ſuch an Eſtate was made ac. 


—— +  </ ho 
n 2 


Walgrave and Somerſets 
Caſe. 


— 


rin. 29 Eliz. In the Common Pleas. 
CCLXXI Malgrave and Somerſets Caſe. 


 &- Treſpaſs by Walgrave againſt Somerſet , the Caſe was, 
That tenant at Will cut down Trees , and the Leſſoz 
bzought Treſpaſs vi & armis And the Court was clear of o⸗ 
pinion. that the action was well maintainable modo & forma, 
and Judgment was given accozdingly. Vide Litt. 25. that 
Treſpaſs lyeth. but he doth not ſpeak of vi & armis. See foz 
that 12 E. 4. 8. by Fairfax and Genny , 22 E. 4. 5. 


CCLXXII. Mich. 30 Eliz. In the Common Pleas. 


| by Debt upon an Obligation, the Defendant ſaid that the 
Obligation was endoꝛced with a Condition foz the perioꝛ⸗ 
mance of Covenants contained in an Jndenture, #c, The Plain⸗ 
tiſt᷑ aſſigned the Bꝛeach in this, that the Defendant Himſelf by 
the lame Jndenture, that the ſaid Pouſe was Diſcharged of all 
fozmer Eſtates and Incumbꝛanteg, ac. And further ſhewed.that 
the Defendant had made a fozmer Leaſe of the ſaid Houle to one 
A. B. in the County of Warwick ; to Which the Defendant ſatd, 
that tempore dimiſſionis he Was within age; upon Which they 
were at Jffue, and it was tryed in the County of Warwick, 
Where it ought to be tryed where the TUrit was bzought : But 


the Whole Court held the contrary, that the tryal was Well e⸗ ria. 


nough; as if in an Aſliſe the Tenant pleadeth a Releale of the 
Plaintiff in a fozeign County; to which the Plaintiff pleads , 
that at the timeof the Keleaſe he was Within age, upon Which 
they are at Jſſue; the Iſſue ſhall be tryed in the County Where 
the Releaſs is pleaded to be made, and not Where the Mrit is 


bzought. 
CCLXXII.. Temps Roign Elia. 


A Ction upon the Caſe was bzought toꝛ ſtopping a way:The 
Plaintiff declared that the Puke of Suffolk Wag ſeized 
of a Houſe in D. and let the ſame to the Plaintiff fox life, and 
that the ſaid Duke, and all thoſe Whole Eſtate, vc, had uſed 
time out of mind, dc. to have a way over the Land of the De⸗ 
fendant to the Park of D.to carry and re-carry neceſſary Wood 
foz the ſaid Boule, from the ſaid Park to the ſaid Hauſe: And 
further declared, That the Defendant Obſtupavic viam: It was 
moved, that upon the matter no action upon the Caſe did iye, 
but an Alſife. becaufe that the Freehold of the Houle is in the 
Plaintiff, and alſo the Freehold of the Land ober which, ac. is 
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The Archbiſhop of Yorks 5 
Caſe. 


Nufance, Ob. 
ſtupa it. 


Action upon 
the Ce. 
Preſcr.puon. 


Toll 


in the Defendant 2 But if the Plaintiff had had but an Eſtate 
fot years, then an Action upon the Caſe Would lye and not an 
Allile: And it is not material if the laintiff have but an E⸗ 
ſtate foꝛ years in the Park. Qyd tuir conceſlum per totam Curi- 
am. It was holden alſo that this woad Obſtupav:t Was good 
enough without any moꝛe, ſcil. Without lhe wing any ſpectai mat⸗ 
ter of diſturbance, as the erection of ſome Gate, Hedge, Ditch, 
#c, foz Obitupavit implyeth a Nuſante continued, and not a per⸗ 
ſonal diſturbance, as Fozeſtal er, o2 ſaying upon the Land, ac. 
that he ſhall not go over, oꝛ uſe that Way: But as ts a local 
and real Muſance, the wozd Ooſtupavit amounts to Uiſtrux: : 
Aud al hough in the Declaration is ſet Down the day and year 
of the ſtopping, pet it (hail not be intended that it continued 
but the ſa ne day foꝛ the Wozds of the Declaration are further, 
That he Was diſtycved in the way, and yet is; and ſo the con⸗ 
tinuance of the diſturbance is alledged; and of that Opinion 
was the Whole Court, Leonard Pꝛothonotary, Pe hath decla⸗ 
red ot a Hꝛeſcription nabere viam tam pedettrem, quam equeitrem 
pro om bus & om1:1m odis cariagiis; and by that Pꝛelcription he 
cannot have a Cart⸗Wap, foz ebery Pzeſcription is itricti juris. 
Lyer, That is well obſerved; and J conceive that the Law ig 
ſo; and therefoʒe it is good to pzeſcribe here viam pro omnibus 
cariagus, Without ſpcabing of Þozſle oꝛ Foot⸗way. 


16 Eliz. In the Common Pleas. 
CCLXXIV. The Archbiſhop of Yorks Caſe. 


1 Bing granted to the Frchbiſhop of York the Toll of 
Cozn ſold in the Market of i pyon: And af:erwards the 
King granted tothe Yavoz and Citizens of York to be diſchar⸗ 
ged of d oll though ail the Realm, and afterwards the Arch⸗ 
biſhop exchanged his Panoz of Riopon With the King foz ano- 
ther Panoz: Jt was moved, If now the Citizens of York 
ſhould be diich:rged of Toll within the Mannoz of Rippon 

Dyer ſaid that they are not diſcharged of Toll, foꝛ the Gꝛant 
to the Archbiſhop was eigne to the Gzant made to the Citizens, 
and by the exchange the King had new Right: and when the 
King grants over the Manoz of Rippon, the Gzantee ſhall have 
the Coll, notwithſtanding the Gant made to the Citizens, foꝛ 
the Gzant made to them Was void as to diſcharge them of oli 
at Rippon. and the Gꝛant ot the King to the Citizens ſwall not 
take effect after the exchange; koꝛ the Gzant was void ab in. 
But if the Gꝛant of the King to the archbiſhop had been made 
foꝛ life, then the Gꝛant of the King made to the Citizens ſhould 
take effect after the Eſtate koꝛ life determined: And the better 


Opinion was, That Toll ſhould be paid. 
Hil. 


William Wallers » Sir Fraucis Englefields 
Caſe. 8 2 Caſe. 80 


Hil. 16 Eliz. In the Common Pleas. 
CCLXXV. William Wallers Caſe. 


[lam Waller ſeized in Fee 26 H. 8. madea Feoffmentto 
| the uſe of His laſt Will, and by that deviſed his Manoꝛ 
of Ruliels tg Rich. Waller his Son in Tail, and dyed. Rich. Wal- 
ler entred, and was ſeized by fozce of the Statute 27 H. 8. and 
afterwards 2 E 6. by his Deed in conſideration of a Marriage 
to be had bet Ween him and one Eliz. A. enfeoffed Worley and o⸗ 
thers to the uſe of himſelf and the ſaid Eliz foꝛ their lives, and 
after the uſe of ihe laid Rich. Waller, and his Heirs, and dyed; 
Eliz. took to Wife Clavell, they both by Fine granted the ſaid 
Mannoz to Tho. Lamb: Habead' eidem Thomæ & hæredibus ſuis 
tota vita ipſius Eliz. Tho. Lamb entred, and dyed ſeized, Tho. his 
Son and Heir entred, againſt whom Thomas. Waller, Son and 
Heir of Rich. bzought a Formedon, the ſaid Eliz. being alive, the 
Tenant ſaid he is within age and pꝛayed that the paroll might 
demur; but Non allocatur, fox he was but as an Occupant du⸗ 
ring the life of Eliz. 


CCLXXVI. Reſiduum of Sir Francis Englefields Caſe. 


The Caſe of Sir Francis Englefield was. atgued by Popham 3 

and he ſaid, That this Condition was not ſuch a pꝛi⸗ 
vate Condition, oz ſo running in pzivity , but that it might be 
transferred by 33 H.8. op 29 Eliz. to the Queen; foz although 
that the conſideration which mobed and induced Sir Francis ro 
create the Condition be pꝛibate and particular, yet that not⸗ 
withſtanding the Condition it ſelf is general; foz the pzivate 
cauſe of the Condition doth not make the Condition pzivate , 
but as in other Caſes, and he put the Caſes befoze of Ranſom: 
But if the Condition had been conceived in theſe Terms, ſcil. It 
my Nephew ſþall be given to intollerable Uices then if J ten- 
der, c. there it had been otherwiſe, Vide the Statute of 3 3 H.5. 
cap.2o, by which it is enacted, That if any Subject is attaint⸗ 
ed of High Treaſon by the courſe of the Common Law, the 
King by ſuch Attainder ſhall have ſuch benefit and advantage as 
well of Uſes, Rights, Entries, Conditions, #c, as of Pol⸗ 
ſeſſions, Keverſions, qc. as if it had been Done and declared by 
Authoꝛity of Parliament, that is as much as to ſay, as if the 
Condition in its pꝛoper terms had been given to the King by 
Act of Parliament, c. and vouched Dacres caſe 17 Eliz. cited 
by him befoze, Where, upon a Gzant of all his Goods and 
Chattels revokable upon tender of - <. it was reſolved, That 
ſuch a Condition Was given to the 2 and by ſpecial _ 
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of the Queen Sir Tho. Gorge had the benefit of it: And here, 
although the cauſe of the Proviſo be pꝛivate and ſpecial, yet the 
Condition is not tyed in the cauſe, and the Statute gives to 
the Queen all Conditions Which are uſual, and foz the benefit 
of the Queen; and at the time of the making of this Statute 
ſuch Conditions Were uſual, & tunc remporis, the Conditton 
was pen d not by Way of re-entty.but that the uſe ſhould be void; 
and that ſuch Conditions Were uſual at the time of the making 
of the Statuteof 29 El:2. appeareth by the Statute made two 
years befope, ſcil. 27 Eliz. fo; the repzeſſing of fraudulent Con⸗ 
veyances: By which it ts pꝛovided by an expzeſs bꝛanch of it 
againſt tuch Conditions containing power of Kzevocation; and 
Laws are fo the moſt part made to give 92der foz things 
which may happen: And J conceive, That this tender fo the 
Queen is Well enough foz the time not withſtanding all the terms 
are paſt, yet the two years are not incurred: I covenant within a 
year to ſuffer a common Recovery. all the terms are paſt Without 
any Recovery ſuffered, yet no Action Iyeth upon that covenant 
befo2e the year be fully expired, although that the terms be 
pad, it being impoſſible to ſuffer a recovery within the time 
pꝛeſixed: A. covenants with B. in conſideration of Marriage 
to ſuffer a Recovery betfoze the Feaſt of St. Michael. and if a. 
befoze the {aid Feaſt doth not ſuffer ſuch Recovery. that then he 
ſbali ve ſeiz2d to the uſe of C. Trivity Term paſſeth without a= 
ny Recovery had, pet no uſe ſhall rife betoze the ſaid Feaſt: And 
J conceive that there needs not here any Office; but if the Corte 
dition be to be perfoꝛmed on the part of the Patentee, then the 
bzeaking of the Condition ought to be found by Office ; con⸗ 
trary Where the condition is to be perfo2med on the part of the 
Bing: Foz acts which Subjects do, are matters in pas, there⸗ 
foze an Office is requiſite to make them of Recozd ; but where 
the Queen doth any thing. there needs not any Office to make 
it of Recoꝛd: The Queen herſelf might tender the King, but 
by commiſſion under the Gzeat Seal (be hath authozized ano⸗ 
ther to do it, and ſhe hath taken ſufficient notice that there was 
fuch a condition: And when the Certificate is made and re- 
tozned, the ſame is ſufficient to tnfozm her that the condition 
is perfozmed, fox the Certificate being retozned , is of recoꝛd 
as Well as the Commiſſion, as the retozn of the Writ : and he 
cited the Caſe befoze cited, Bartues Caſe, 2 Eliz. Dyer. The King 
leaſed the Manoz of D. fox years to A. upon condition, that 
if the Ring at any time during the term ſhall make a Leaſe 
to the ſaid A. of the Manoz of S. fox life, then the Leaſe foz 
years ſhall ceaſe and be void; the King makes the Leaſe fox 
life , the leaſe fo years ts void without any Office, fox the 
Leaſe foz life is upon recozd: The caſe of Aucicor , 3 Elz. 
Dyer 197. where the Fozfeitureof the Dffice appears of recozd: 
And Baron Plags Cale 15 H. 8. ibidem, the determination — 
the 
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the Office of Remembzancer by acceptance of the Baron ſhall 
bind in the Exciequer, hoid Without a Scire Facias oz Office, 
Vide etiam Dyer (S Ma. 159.) he being Juſtice of the C mmon 
Pleas, Was made Juſtice of the Kings Bench his firſt Office was 
gone and determined: Allo he ſaid, That the Condition (bez 
ing perfoꝛmed ut ſupra) ſua vi & virtute, Without any Dffice 
ſball make void the Conveyance to Which it was annexed. And 


ik Sir Francis, being attainted, had tendzed the Ring, ip lo facto 


as it Woꝛked to him, fo ipſo facto it ſhould Wozk ts the Queen. 
CUhen the Act of 29 E: had made the Aſſurance void, the Land 
is in the Queen pzeſently, by means of Sir Francis, to Whom 
the Land returned, and from him in the lame inſtant veſted in 
the Mucen. Cook to the contrary : The Condition is not gi⸗ 
ven tothe Queen: Moꝛds make the Plea; therefoze the woꝛds 
of the Condition are tobe conſidered, in Which it is to be ſeen 
if this Condition be annexed to the pꝛivity of Nature, oz be 
general. The Fozm of the Condition is, Sir Francis being 
a man ok great Libing and having a great Yanoz of his own 
Name, in conſideration of the pzeſervation of his Mame and 
Blood, ic. covenanted to ſtand ſeiʒed ac. And further, pro eo quod, 
his ſaid Nephew was of tender age, and his pzoof could not 
now appear, and it might be that in time to come he might be 
given to intolerable Uices3 therefoze the ſaid Sit Francis did 
not think it convenient to ſettle the ſaid Inheritance in his laid 
Mephew abſolutely without a bzidle to reſtrain him, therefoze 
it was pꝛobided, That if the Uncle delivered a King of Gold 
to his Nephew, to the intent to make void, dc. And this is a 
ſpecial Condition, pzivate and peculiar to the perſon. of Sir 
Francis incident to him, and to no other, and incommunicable ; 
and therefoze it is not given to the Queen: But ſuch Conditi⸗ 
ons which the Heir. 1 od by Eſcheat, oz Executozs may habe. 
the Queen ſhall have by the Statute 10 H. 7. 18. Leſſee fox 
years of a Houſe covenants to repair it within ſix years, with⸗ 
in Which term he dyeth, no reparation being made, covenant 
lyeth againſt the Executozs ; contrary if the covenant had been 
that he ſhould repair during his life, It hath been ſaid, That 
the things Which are matters of pꝛivity are the conſiderations 
which cauſed Sir Francis to make this Proviſo, but they are 
not any part of the condition oz Provito : Truly the conſide⸗ 
ration raiſes the uſe, and pzecedes the Proviſo which is tyed to 
the conſideration With an Ideo, and all is but one Sentence 
knit together with the Ideo. And although conlideration of 
Blood be not parcel of the Proviſo, yet that Which follows is, 
ſcil. foz that his Nephew,xc, And in this Conveyance Sir Francis 
præſtitit utrumque munus Nutricis, ubers, & -verbera. And Acts 
of Parliament do not give away things knit to Nature, bythe 
general Words All things. Vide the Lo2D Brays caſe, 2 liz Dyer 
90. The Father having the W ol his Son and — 
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parent, if he Dutlawed ſhall not fozfeit the ſame, foz it is in- 
ſeparabie to him. notwithſtanding that the Land be holden of 
the Queen, and ſo Mature cannot be transferred, therefoze nei⸗ 
ther this Proviio. And ſo is the Tenure of Frankalmoigne 
35 H. 6.58. and it ſhould be a great rigour to take the bꝛidle our 
of the hands of the Natural Uncle, into the hands of Juſtice, 
Which is Manus regia : And he cited the Caſe of the Lozd Nor- 
ris, where it Was rul d. That Where the Act of Attainder of 
Norris gave to the King all Rights. Titles, ac. pet a Writ of 
Error Was not given thereby,  (Vanwood, Actions are not ex⸗ 
p2efly given by the ſaid Act of Attainder,) As to the ſecond 
point, FJ conceive that the Coveyance is become void when 
the terms within the two years-are paſſed, and ſhall not expect 
until the two years be exptred, foz the Jnroilment ought tobe 
Within the term; lo that ik all the terms of the tjzvo years be 
paſt. it is now impoſſible foz to inroll the Deed Within the time 
limited by the Statute, and then, by 29 H. 8 the Conveyance 
is votd, and then is the Queen leiz ed in Fee at the time of the 
making of the Leaſe by the Attainder of Sir Francis: gs to the 
Certificate, Without Office it is not ſufficient to entitle the 
Queen to the Land; and J deny the difference put by Popham 
between a Condition to be perfozmed on the part of the Pa⸗ 
tentee, and on the part of the King: J confeſs that a Certiſi⸗ 
cate to inf oꝛm the Queen, oz Her Councel, of the quantity, 
quality, value, dc. of the Land, is good Without Office, but 
not to entitle the Queen de novo to the Inheritance of ano⸗ 
ther; J grant that the Commiſſion is of Kecozd, but the ten⸗ 
der of the King is mat ter in pais, and not ot Kecozd, Thee 
things ought to be obſerved in every Certificate, to make it a 
good and lawful Certificate accoꝛding fo the courſe of the com- 
mon Law, unleſs it be incaſes of neceſſity, as in caſe of Ou- 
ſter le mere, &c. 1. Jt ought not to be in the abſence of the 
party. 2. It ought to be pendente placito con vocatis in ea parte 
convocandis. 3. It ought to be directed to a known Officer; 
but a thing certified by apzivate perſon, being no Dficer , can⸗ 
not be good, Alſo a Certificate accoꝛding to the courſe of the 
common Law being good, is not traverſable, At another day, 
the Cate was argued by Egerton Solicitoꝛ foz the Queen: The 
Condition is given to the Queen by 33 H. 8. and allo by 29 Eliz. 
and this Condition in it ſelf is a general and oꝛdinary Conditi⸗ 
on and reſts not in pꝛivity, and ſuch an Act as may be made by 
any ſtranger as Well as by Sir Francis himſelt, ſcil. the tender ot 
the King, The reaſons which moved Sir Francis to knit this 
Condition to the Conveyance Were natural, but the roviſo and 
the perkoꝛmantce of it not tyed to Nature, and therefoze all the 
caſes of pꝛivity are here out of Seiſin. As to the Lozd 4rays 
Caſe. the ſame was not any {Wardſbtp) but only an Oꝛder foz 
the government ot his Son and Heir ; foz the Wardſhip of 
the 
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the Father in the Son is not a Chattel in him. As to the Caſe 
of the J. ozd Norris, the TGrit of Erroz could not accrue to the 
Queen, foz by the act of Attainder no Actions Were given to 
the bing: And here is not any ſuch pꝛivity as hath been pze⸗ 
tended, fox by the Woꝛds of tye Vrovuo the Ring might ve ten 
d2ed to his Executoꝛs oz Adminiſtratozs, thereioze the Condi⸗ 
tion might be tendꝛed When he is dead, therefoze without pzt- 
vity. Title foz alienation in Moꝛztmain of lands purchaſed 
by a Villain of the King, oz foz a Condition broken, are not in 
the King bekoꝛe Office: But here the Condition is to be per⸗ 
fozined on the part of the Queen, which her Royal Majeſty 
cannot perfozm, and therekoze Commiſlioners are appointed to 
Do it, which they have done, and upon the Commiſſion. retoꝛn⸗ 
ed, have infozmed the Queen of all the perkoꝛmance of it, and 
all is nowupon Keco2d, And there is a great difterence between 
Certificates, as in our caſe, and Certificates which have been 
tited on the other fide, Which are uſed to make Tryals upon 
Iſles joyned bet Wixt party and party and in ſuch Certificates 
J confeſs the Law, as Cook hath argued : The Sheriff is not 
known to be ſuch an Officer, but by his Commillion under the 
G2eat Seal, he upon a Writ of the King to him directed, Sum- 
mons, Diſſeiſins Attaches, ac. theſe are matters in fait; but 
when the Sheriff hath retozned his Service, then it is become 
matter of NRecozd: Soin our caſe, the retozn of the tender, ac. 
where the Queen is to be inkozmed ok the Lands of the Subz 
ject Which ſhe is to have, there ought to be an Office ; but here 
the Queen is to do an act, and that ſbe hath done under the 
Gzea: Seal by Commiſſion , by the Retozn of which ſhe is in 
the whole matter, therefoze there needs not an Office to in⸗ 
fozm her of that which ſbe her ſelf hath done by another Au⸗ 
thoztzed by her to do it: And he ſaid that the Leaſes made by 
the Nueen, being 'Tenant pur auter vie, Were not void ab initio, 
but from the time of the two years, but now the Eſtate of the 

Queen foz life is determined, therefoze alſo the Leaſes derived 
out of it. Exception hath been taken to the Inlozmation, ſcil. 

Prædictus Franc per Indenturam ſuam factam inter, &c. Without 
ſaying ſigil lo ſuo > that is good enough; fog facta eſie non 

potuit, niſi etiam fit ſigillat, therefoze facta includes ſigillat And 

afterwards Trin. 3 3. Eliz. this Caſe Was argued by the Barons. 

Clark puiſne Baron ſatd,That Judgment ought to be given fox the 

Queen. And firſt he ſaid, J conceive that here upon this Jnden- 

ture is no uſe created in Sir Francis, fox he ſball pay fox a Li⸗ 

cence of. Alienation if the Lands be holden in chief; and they 

themlelbes in pleading the uſes, fap Virtute cujus the ſaid Sit 

Francis was ſetzedin his Demeſneas of Freehold foꝛ his life the 

remainder thereof,#c, Although this Condition be tyed to Ma⸗ 

ture, and reſts in pzivity, as hath been objected, and fd inſepara- 

ble, vet by Act of Parliament it may be transferred, J —_— 
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cage cannot be given away regularly, but by Act of Parliament 
they may; Which vide fox Jmpzopztations by the Statute of 
31 H. 8.4mp3op2iations ot Abbies and Priories diſſolbed, nam Par- 
liamentum omnia poteſt: It may alter the nature ot Lands, make 
Gavelkind diſcendable accozding to the courſe ok the common 
Law, and ſo of Bozough-Engitlh 3 Attaint, Error, Diſceit, &c. 
are Actions Which lye in pzivity.yet by Act of Parliament they 
may be transferred: And in the caſe of the Loꝛd Norris, If 
the Act of Attainder Had given to the Queen all Actions, ſhe 
might have had a TUrit of Error: And we ſee by experience, 
That the King and his Alligns Have advantage of conditions 
annexed by Abbots to their Leaſes, and that by 31 H. 8. and 
our condition is not ſo pzoper oz peculiar to Sit Francis, fox 
by the Woꝛds ofit any other perſon might have tendꝛed the Ring 
foz Sir Francis, fo às it is not tyed to his perſon, If the pro- 
vi » had been, Becaule it may be my Son will marry without 
my conſent Oꝛ it may be J ſhall have moze Childzen. Pzovided 
thereioze, that if J tender, ic. that pꝛetence of Marriage with- 
out aſſent, oꝛ plurality of childzen, is not any parcel of the con⸗ 
dition. And he vouched the caſe between Clovell and Moul- 
ton: A. ſold Lands to B;. and it was covenanted betwixt them, 
That A upon requeſt made unto Him, oz his Heirs.ſbould make 
further aſſurance to B. of the ſaid Land;; A. ts attainted , now 
the covenant is ſuſpended, foz A. Hath not any Heit afterwards 
the Heir of 4. is reſtozed by Parliament, with a ſaving to o⸗ 
thers of all their rights, dc. B is not aided by that ſaving. ſo 
as he can make requeſt to the Meir of A. #c, And he ſaid, That 
the tender of the King is well enough foz time; foz although 
all che Terms were paſt, yetthetwo years were not expired; 
A. covenants With B. That if A. doth not levy a Fine to B. of 
the Manoꝛz of . Within two years, that then A. ſhall be ſeized 
of the Banoz of 0. to the ule of the ſaid B. Now although 
that ali the Terms be paſt ſo that no Fine can be lebied accoꝛd⸗ 
ing to the Covenant, yet no uſe ſhall riſe out of the ſatd Man⸗ 
noz of 5. befoze that the two years are fully,expired : And here 
needs not any Office by which the tender ought to be found, the 
Commiſlion authoztzing the tender, and the retozn of the 
Certificate by the Commiſſioners ts ſufficient ; foz the whole 
matter in tar is become matter of Recoꝛd; as the Execution 
of a UWWrit once by the Sheriff being retozned, and the party 
grieved by the Certificate ſhall have a traverſe to it;but where a 
wer: tficaie is in lieu ot a Tryal, as of Baſtardy by the B1thop; 
in Caſe ok eddition oz Diminution certiffed in a Writ of 
Error, there no traverſe lyeth to it but upon Certificate of 
not payment of Tythes, the party grieved may have a Tra⸗ 
verſe; In our Caſe here If the Suvject continues poſſeſſion 
alter ſuch Certificate made, he is an Intruder. The 1 
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when {be made the Leaſe wag Tenant foꝛ the like of ance er, 
and afterwards by the tender of the King actoꝛding to the _ 


vilo all the Conveyance, and the Eſtates limited by it, are diſſol⸗ 


ved, and the Fee-ſimple veſted in Sir Francis, Q 1341 ab initio, and 
immediately alſo in the Queen by the Attainder, Whole Eſtate 
is paramount the Conveyance made by Sir Francis, Which is 
now, as if it had never been made, and ſo are all the Eſtates 
created by it and then the Leaſe made ut ſupra ig void. As to 
the Exception Which hath been taken to the Jnfozmation, (In- 
dentura ſua) Without ſaying, Sigillo tuo ſigillat, it tg Well enough, 
foz ſo much is ſaid in effect; foy Non eſt Indentura ſua, if it be 
not ſealed, and all neceſſary circumſtances are not to be plead- 
ed, as the delivery of the Deed, oz livery upon a Feoffnent , 
foz a Feoffinent includes livery , and a Deed delivery, Gent, 
Baron to the ſame intent: Here the wozds of the Proviſo are, 
Tender to Sir Francis, hig Executozs oz Alligns, no Wozds of 
Yerrs, and on the part of Sir Francis, If he, oz any foz him: 
But in Dacres caſe, It the ſaid: John Dacres himſelf, and yet the 
Queen took advantage of ſuch a Tender, Manwood chief Baz 
ron to the ſame intent. As to the Exception to the Jnfozma= 
tion, ſcil. Per Iadenturam ſuam, without (aying Sigillo ſuo ſigillat'; 
foz if the Indenture was not Sealed, then it was not any 
Deed and then no Covenant, and then no Uſe, and then no 
Condition, ac. But J conceive, That the JInfozmation is good 
enough,foz Covenants by Indenture include Sealing and De⸗ 
itvery, and other things which are of the Eſſence of an Jnden- 
ture. which need not to be pleaded, becauſe in Law pzeſumed :; 
But foz a clear Anſwer to it, Sealing and Delivery ate matters 
in pais, therefoze confefledby the Demurrer: And here the De⸗ 
fendants habe pleaded Quod bene & verum eſt , That the ſaid 
Sir Francis by the (aid Jndenture, dc. cobenanted , gc, and if 


any imperfection be in the pleading , it is now ſaved by the 


Demurrer, An Cxception hath been taken to the bac, becauſe 
the Defendants have pleaded thzee ſeveral Leaſes of ſeveral par⸗ 
tels of the Lands in queſtion, and concluded, irture quarum qui- 
dem conceſſionum, they Were poſſeſſed and entred, #c, which 
cannot be good, becauſe ſeveral Jntereſts and Eſtates, but ought 
to have pleaded ſeverally, ſcil. One Leaſe of ſuch Land in which 
the Jntruſfon is ſuppoſed, and ſo concluded Virtute cujus, they 
were poſleſled, Ez ſic de cæteris. andſoto each Interelt one ſeveral 
Concluffon: A. hath an annual Rent of :01. out of Bl. Acre, and 
another Rent of 20 l. out ot, c.and another Rent of 30 | out of the 
Came Acre and takes a Diſtreſs in Bl. Acre afozeſaid, and avoſos 
for all the Rents together, the avoWeyis not good, foꝛ how can 
the Avowant have a Ketozn : when Non conſtat Curiæ, how ma⸗ 
ny of the Cattel he took foz one Kent, and howmany foz auo⸗ 
ther: As to the matter in Law, firft, It this Condition doth ex- 
tend to the-Eftate of Sir Francis, Nihil habet quzltionis ; fog — 
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the perkozmance of the Condition Sir Francis ig in ſtatu quo 
prius, and ſo all the Eſtates limited by the ſatd Indenture quite 
plucked up by the root, As to the Condition, J conceive that 
it is not knit in pzivity to Sir Francis, and doth not depend upon 
his liking oz diſliking : The act it telt, in Which is the perkoz⸗ 
mance of the Condition, doth conſiſt in the tender of the King , 
the Wozds pꝛeceding purpozting the doubt of the p3oof of his 
Son, and the bzidle, ac. are his Motives by which he Was in- 
duced to make the Condition, not to perkozm the Condition. 
noꝛ any part oz parcel of the Condition, oz Wozd of Condition. 
The wo2ds of the Condition are, Ik he himſelf, oz any other 
by his appointment (hall tender, #c, What pzivity is here - 
who knows Who ſhall be his Deputy to make the tender Jt 
may be any perſon in the Wozld, therefoze no pꝛibity in the 
perſon whs is to tender; and as to the perſon to whom the 
tender is to be made, there is no pꝛivity there, foz it map be 
made to the Nephew, his Crecutozs02 Adm iniſtratozs. Alſo 
no pꝛeciſe place is ſet doſon in the Condition where the tender 
ſhall be, it may be in ireland, Scotland, oz in any other Coun⸗ 
try, therefoze the Condition in all points general, and ſo free 
as an oꝛdinary Condition: But if the Condition Was to 
be perfozmed by Sir Francis in his pꝛoper perſon, oz by ſub⸗ 
{cribing his name With his hand, oz ſuch like act, then it 
had been otherwiſe, The caſe of Littleton 76. A Feoffment 
in Fee is made upon Condition, that if the Feoffee pay to the 
Feoffoz ſuch a day 101. then the Feoffee ſhall have the Land to 
him and his Hetrs foꝛ eber and befoze the day the Feoffee makes 
a Feoffment over upon a Condition, the ſecond Feoffee tenders 
the Monp, it is a good tender, and yet the wo2zds of the Con⸗ 
dition do not extend ſo far, but only to the firſt Feoffee, who 
was pzivy to the Condition; fo Where the payment is to be 
made on the part of the Feoffoz, and he dyes befoze the day , 
tender by the Heir is good; and here this ts a general Con⸗ 
dition. and therefoze may be perfozmed generally without being 
reſtrained to any perſon foz the perkoꝛmance of it: And here, 
we are in an Act of Parliament, Quod omnia poteſt, 32 H. 8. 
gave to Aſſigns of the Reverſion Which always befoze were 
fixed in pꝛibity. Monks dead perſons in Law, by Act of Par⸗ 
liament made capable of Purchale and Inheritance: Gavelkind 
and B»rough-Englith made diſcendable at the common Law, 
which the ing could not do: An Alien bozn is made Denizen 
by the King, by which he may Purchaſe, but yet not inherit: 
But an Act of Parliament may make him heritable ; Coꝛrupti⸗ 
on of Blood the Ring cannot take off, but it ought to be purged 
by act of Parliament. Ag to the Statute of 29 Eliz. it hath 
made the Conveyance void as hath been objected; fox the 
Terms Within the two years limited by the Statute are paſt.and 
then the Condition is gone, as againſt Intail _— 
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dition, if the Intail be ſpent the Condition is gone: But J 
conceive, that until the two years be fully expired, the Eſtateg 
limited by the Conveyance continue, and the Condition 
alſo, The woꝛds of the ſaid Statute are, ( Shall within two 
years after the lait day of this Setiiorf, &. openly ſhew and bring 
forth into the Queens Court of Exchequer, his Conveyance , 
and there in the Term time in open Court, ſhall offer and 
exhibit the fame ;) Thele Wozds ſhe that the pacties ought 
to ſbew the Conveyance Within two years, but doth not ſpeak 
of any term and in the other Clauſe it ſpeaks of term, but 
not of two years : fo the time in which it ought to be ſhew= 
ed is two years, but the time of the Jnrollment might be in 
the term after the two years Well enough; fox there are two 
two times in the Statute, the one to ſhew the Tonveyance. the 
other foz the Inrollment of it, and two things are tobe done, 
Shewing and lurollment, and two times anſwerabletothem.two 
years, and 'Term-time, And he took it foz a general Kule, 
that time once expzeſſed, ſhall not be afterwards by implica- 
tion abzidged, And if by your conſtruction you make the time 
to end with the Term, you abzidge the time by a Yonth at 
leaſt, which was expꝛeſſed befoze, two years, And foz the 
reaſonable conſtruction of times, Vide 28 H. 8. Dyer 44 Boulds 
Caſe, If it foztune Joan Mol! to deceaſe befoze the Feaſt of ac, 
without Iſſue Male of her Body then living, dc. this woꝛd 
then) ſhall be referred to the Feaſt, and not to the time of the 
death of the party; foz (as the reaſon of the Cale is) Where 
the intent of the parties is to habe continuance in the thing. 
the thing Which they Would have continue to the moſt ex⸗ 
tream time as may be: And it Lands be given to one and 
the Heics Bales of his Body begotten, and if he dye with⸗ 
our Heirs of his Body, then it ſball remain ober; by this 
Jmplication (ik he dyes Without Heirs of his Body) the 
Donee (ball not have general Tail, but it ſhall be intended 
ſuch Heirs to whom it was limited befoze, And in our Caſe 
here, there are ſome Weeks between the ends of the Terms. 
and the end of the two years, and thoſe Weeks ſþall not be ut⸗ 
terly void, fox in theſe weeks atter the end of the Terms thoſe 
of the Chancery ſhall take Conuſance of Deeds: Afid here 
in dur Caſe, the party was only to fhew the Deed , Which 
mighi have been done at any time after the Terms, ſo as 
it be within the wo years : if one be bound With Condition, 
That if within two years he pay the Queens Silver upon 
a Fine to be levied, and then and there in Cerm time ingroſs 
the lame, if he pay the Queens Silver Within the two years, 
he hath ſaved his Bond although that the Fine be not 
ingroſſed until a Term after the two years: So if one be 
bound to acknow:edge a Deed in the Chancery Within two years, 
and there in the Term-time to Inroll => ſame, if he — — 
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knowledge it Within two years. it is ſufftcient, and he may. 
inroll it attet wards: So in our Cafe. the Eſtates continu⸗ 
ing. and the Condition alſo till the two years are inily expired, 
therekoze tye Condition is Welt perkozmed; foz the Eſta e con⸗ 
tinues def:a3able by the Condition, becauſe Within the two 
years, and to abzidge time is a v.olent thing, And now Six 
Francis ig alive, (0 as the po Wer of the tender of the power of 
the ing continueth: And J conceive, That the Certificae 
is ſuſticent without any Dffice, and the party grieved may 
have traverſe to it: Ind J hold clearly, that as this Cale is 
Dffice cannot be found. Dftice pzoperiy is to be found of things 
in pais which happen befoze the Office, as the Monage of an 
Heir, oz of ay Alen bozn oz of a Villain; here to entitle the 
King an Dffice ts neceſſary to find things Which have hapned 
befoze ; and without doubt this Certificate is traverſable , as 
the Certiftcate of the Biſbop of Kecuſancy; and alſo the Cer⸗ 
tiſicate of the Commiſſioners of Sewers, and here thoſe who 
are to certific, are to certifie a thing done by themſelves . and 
therefoze there needs not any Ofkice, becauſe they do it vircure 
Commullion.s. Ik a Commiſſion be awarded to take a Sur⸗ 
render of the Bilhopꝛick of N. oꝛ of a Pentioner.xc, there needs 
not any Office to find it; and in the time of King Hen. 2 di⸗ 
vers Abbots ſurrendzed their Poſſeſſions to him, of which ns 
Dffice was found, And nowfoz concluſlon: The Queen comes 
in paramount her firſt Citate which ſhe had pur auter voy , icil. 
by Attainder, and now ſhe hath it by the Condition, and ſo 
paramount the Title under which the Defendants claim: and 
alterwards Judgment was given foz the Queen. 5 


Trin. 31 Eliz. In the Common Pleas. 


CCLXXVII. The Scholars of Al Souls and Tamworths Caſe 


= a TUrit of Right by the Colledge of All Souls in Oxon 
- again(f Tamworrh, the UWirit wag, Q10d clamat tenere de 
nobis in liberam, puram & perpetuam Elemoſinam. And Ex⸗ 
ception Was taken to it, becanſe it ought to be Liberam - 
I-mo{inam, without pùuram & perpetuam. Alfo it ought to be 
with a double ce, and not Elemoſinam, fed non allocztur for 
as to the firſt Exception it is but Surpluſage. and as to the 
other it is the common courſe. Another Exception was taken 
to the Trit, becauſe that the Woꝛds are, Q.od clamat elic jus 
& hæreditat' ſua, Without laping in jure Collegij. An (rin, 
Tye Mrit is good enough. If a Parſon pleads that he is 
fetzed, he ſball ſap in jure Eccleſiæ, foʒ he hath two Capacities. 
and Without thoſe wozds he ſball be intended to be ſeized in his 
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own right: But if an Abbot plead that he was ſetzed he needs 
not ſuch woꝛds foz that he hath not any other capacity: And 
ſo of Dean and Chapter, Mayor and Commonalty, and after= 
wards the Writ was awarded good, and that the Tenant 
ſbould ant wer over, Vide Liber Entries, 236. 237. It Was alſo 
moved, Ik the Colledge ſhould count of his Seiſin within 30 
years, becauſe that the Coꝛpoꝛation never dyes, and then if he 
count upon his own poſſeſſion: And it was holden, That if the 
cUarden of the Colledge that now is, was ever Seiſed, heought 
to count upon a Seiſin within 30 years: But upon the Seifin 
of his Pꝛedeceſloʒ he ought to count of a Setlin within 60 years, 
as another common perlon: Foz the change of the Head, if 
= Seiſin, is as the dying leized, and deſcent of a common 
perſon; 


Mich. 15 Eliz. Tn the Kings Bench. 
CCLXXVIII. VWocd and Chivers Caſe. 


|” Ejectione firmæ between Wood and Chivers, the Caſe was, 
That the Biſhop of Halisbury let the ſame Chivers the Yaz 
no2 of Lanington foz 80 years fox 40 l. rent, payable at four u⸗ 
fual Feaſts, upon Condition that if the rent be behind by the 
ſpace of thzce Months after any of the Feaſts in Which, dic, 
then a re-entry: The Biſhop dyed, after confirmation, J. S. 
Was created 2Biſbop, who granted to R. the Office of Keceiver 
of all his Revenues, dc. exercend' per ſe vel Deputat. ſuum; and 
afterwards the Biſhop made a ſpecial Letter of Attozney to the 
ſaid R. to demand the rent, and if it were behind to re-enter 5 
R. at the laſt day of the thzee Months came to the Capital 
Meſſuage of the ſatd Panoz, an hour befoze the ſetting of the 
Sun; foz to demand the rent due at Midiummer then laſt paſt, 
but none was there on the part of Chivers the Leſſee to pay the 
rent, foz Which R. left his Servant in the Pall of the ſaid 
Meſſuage commanding him to ſtay there, and if any came 
to pay the ſaid rent , that he give to him Notice thereof, and 
afterwards he went out of the ſame Pouſe, and walked in a 
Lane Which was Within the Gate of the Houle, and did not 
return into the Houſe untii the Sun Was ſer > and then he 
returned, and becauſe the rent had not been paid, he digged 
a Clov of the Land in the Name of the Biſbop, and ſo re⸗ 
entred: And afterwards the Biſhop let the laid Yanoz to 
W. foz thzee years by Deed, ſigned and Sealed; and be⸗ 
cauſe C ers continued his poſſeſſion notwithſtanding the 
re-entry, he made alſo a Letter of Attozney to M. to enter 
into the ſaid Panoz in the Mame of the Biſhop, and to 
deliver the ſaid Deed of the ſaid _ to the ſaid W. a 
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the Land, as his Deed and thele two Deeds the Biſbop in hig 
Chamber delivered to the ſaid W. but not as his Deed: But 
he ſaid unto him, Here is the Leaſe, and a Letter of Attoz⸗ 
ney to M. and he ſhall enter in my name, and deliver to you 
the Deed of His upon the Land, as my Deed upon the Land: 
Whereupon he took the two Deeds, and delivered them over to 
M. who by fozce thereof entred upon the Land, c. An Ex- 
ception Was made, becauſe it doth not appear here that the 
Biſbop delivered the Letter of Attozney to M. himſelf, noz 
to the uſe ok M. and then it may be taken, that the Dced of 
Letter of Attozney was delivered to M. to keep only, and no: 
as his Deed, But that Exception was now allowed: Fox 
it was holden that the Livery in the Manoz was good e- 
nough , and ſo the Letter of Attozney ſufficient ; foz in all 
Deeds of Feoffments in Which Letters of Attozney are con⸗ 
tained, the Livery of the Deed is fo the Feoffee only. and no 
mention made of any delivery to the Attozney , fox byſuch Let= 
fer of Attoꝛney no Jntereſt is to paſs, but only an quthozi y. 
And note, It was reſolved by all the Juſtices, That in the 
computation of theſe thzee Months there ought to be allowed 
to every Month 28 days: And now We are to ſee if this Rent 
be well demanded, becauſe the demand was made an hour be- 
foze Sun-ſetting, and then the party Went out, and walked 
in the Lane till the ſetting of the Sun, Without any other de- 
mand: and it was moved that this walking in the Lane, 
which was not a common Yigh=way, but a pꝛibate way, and 
that the Houſe of the ſaid Farm Was ofthe one ſideof the Lane, 
and the Farm-landonthe other, and ſo the Land parcel of the 
Farm, and then his walking there is a continuance of the de⸗ 
mand; quod Catlin conceſſit, was the Lane a High⸗Wap, oz not, 
foꝛ the Manoꝛ is on both ſide, And it was agreed by all the 
Juſtices, That if the Leſſoz cometh to the Land befoze the laſt 
Hour, viz. in the Mozning, oz in the Afternoon, and demands 
the Kent, and afterwards goes off the Land, and is not there 
at the laſt inſtant of the day, the ſame is not a ſufficient de⸗ 
mand, although that return be pzeſently after the Sun is ſet: 
And by Gerrard Attoznep General, If the Leſſoz cometh upon 
the Land at the laſt day befoze the laſt inſtant, as in the mozn- 
ing, #c, and demands the Kent, and continues there upon the 
Land till the Sun be ſet, without making any other demand, 
pet the demand foz the Manoꝛ is good enough, foz his pꝛe⸗ 
lence there is the continuance of the demand, Q d tuic con- 
ceſſum per totam Curiam. And by Catlin , It the Leſſoz after 
his demand in the Moꝛning departeth off the Land, and befoze 
the laſt inſtant returneth, and ſtays upon the Land till Sun- 
ſetting, there is the continuance of a demand , without any 


further demand, Which Wray Chief Juſtice conceiſit. And it 


was holden in this caſe, That where R left his Servant — 
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the Houſe to ſtay there. and to ſignifte to him that if any perſon 
came to pay the Rent, that that was not any continuance of 
the demand, foz K. himſelf was but a Servant, and he in that 
buſineſs could not make a Servant: And Catline ſaid, That 
the Biſhop himſelf might by wozd command his Servant to 
demand a Rent, and to make a Ke-entry, Quod fuit conceſſum, 
but in our Caſe R. had not commanded his Servant to make a= 
ny demand: And ſo here upon the Whole matter is not any ſuf= 
ficient demand; and ſo Wray Chief Juſtice ſaid, 


CCLXX VIII. rin. 29 Eliz. In the Common Pleas. 
A upon the Caſe was bꝛought foz theſe Wozdg,Thou 


wouldſt have ſtoln my Cloak if J. S. had not come in the way; 
and thou art a Thief, and Iwill prove it. After Uerdict it was 
found fox the Plaifitiff, It Was objected in Arreſt of Judg⸗ 
ment, That theſe wozds were not actionable : Foz the fir 
Wozdg, T hon wou'dſt have ſtoln my Cloak, Ec. do not by Law 
give any cauſe of action, and when the wozds ſubſequent, Thou 
art a 1 hief, axe depending apon the ſaid fozmer woꝛds, and to 
be conſtrued as ſpoken in reſpect ot them and upon that intent. 
But the Opinion of the whole Court Was to the contrary. And 
that the ſaid latter wozds ſhould be taken and conſtrued in ab- 
ſtracto by themſelves, as in groſs, and not as dependant upon 
the fozmer wozds, and afterwards Judgment was given that 
the Plaintiff ſhould recover, 


Mich 26 Eliz. In the Common Pleas. 


CCLXXIX. Hungerford and Watts Caſe. 


Ungerford bzought an Action upon the Caſe againtg Watts, ond. 


foz that the Defendant had ſaid, That the Plaintiff had 
cauſed the Defendant to be arreſted with fozged Writs, It 
was objected, That the wozds Were not actionable ; foz it 
might be that the (Urits were fozged by ſtrangers Without the 
pꝛibity of the Plaintiff, and that the Plaintiff not knowing 
them to be foꝛged pꝛocured the Arreſ}, But the Opinion of 
the Court was, That the wozds were actionable; foz the wozd 
(Cauſed) extends as well to the Fozgery as to the Arreſt and 
ſo amounts to the ſlander of Foxgery, 
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CCLXXX. Mch. 19 Eliz. In the Common Pleas. 


Nan Action upon an Eſcape the Plaintiff is Nonſuited 3 It 
was holden that the Defendant ſhould not have Coſts, 
Mote, Che Wozds of the Statute upon an Action upon the 
Statute of 23 H. 8. fox any offence oz tozt perſonal to be ſup⸗ 
poſed to be done immediately to the Plaintiffl. INotwithſtand= 
ing this Action is quodani modo, an Action upon the Statute 
1. by Equity of the Statute of Welt. 2. cap. 11. Which giveth it 
expꝛeſly againſt the Taarden of the Fleet: Pet pꝛoperly it is 
not an Action upon the Statute, foz in the Declaration in ſuch 
an Action no mention is made of the Statute. which lee in the 
Book of Entries, 169,171. and alſo here ts not ſuppoſed any im- 
meditate perſonal offence oz w2ong tothe Plaintiff; and an A⸗ 
ction upon the Caſe it is not, foz then the Wit ought to 
make mention of the Eſcape. and that it doth not here, and yer 
at the Common Law, befoze the Statute of Weſtm. 2. an Acti⸗ 
on upon the Caſe lay foz an Eicape, and ſo by Dyer, Manu ood, 
and Mounſon, Coſts are not given in this Caſe, And by Dyer 
upon Nonſuit in an Action upon the Statute of 8 H. 6. the Dez 
fendant ſhall not have Coſts, foz it is not a perſonal wzong ; 
fo2 the Crit is, quod diſieiſivit, which is a real wong. 


Mich. 29 Eliz. In the Common Plec s. 
CCLXXXI. Hollingſbed and Kings Caſe. 


Ollingſhed bought Debt againſt King, and declared, 

That King Was bound to him in a Recogniſance in 200 ). 
bekoze the ayor and Aldermen of London in interiori Camera of 
Guildhall in London: Upon which Kecognizance the (aid Hol- 
lingſhed befoze bzought a ocire Facias befoze the ſaid Mayor, &c. 
in exteriori Camera, And there had Judgment to recover ; upon 
which Recovery he had bzought this Action; and upon the 
Declaration the Defendant did demur in Law, becauſe that 
the Plaintiff in the ſetting kfozth of the Recognizance had 
not alledged, That the Mayor of London had authozity by 
Pzelſcription oz G2ant to take Recognizances, and ik he 
had not, then is the Kecognizance taken coram non Judice , 
and ſo void; and as to the Statute of Weſtm. 2. cap. 45. the 
ſame cannot extend to UKecogntzances taken in London, which 
ſee by the wozds, De his quæ recordata ſunt coram Cancellario 
Domini Regis & ejus Juſticiariis , qui recordum habent & in ro- 
tulis corum irrotulantur, &c. and alſo at the time of the making 
of that Statute, the City of London had not any * 
a : ut 
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but only Baylifts : And the Statute ozdains, That upon Ke⸗ 
cogaizance Pzoceſs (yall go to the Sheriffs,xc,therefozenot to 
them, But the whole Court Was clear to the contrary; foz 
we well know, that they of London have a Court of Eecozd, 
and every Court or ecozd hath authozity incident to it to 
take Recognizanzes fo all things which do concern the Ju- 
risdiction of that Court, and Which ariſe by reaſon of the 
matters there depending. Another matter was Objected, foz 
that the Recognizance Was taken in interiori Camera, but the 
Court Was holden in exterior: Camera, therefoze it Was not 
well taken, But as to that Anderſon Chief Juſtice ſaid, Ad⸗ 
mit that the Recogniz ance was not well taken, yet becauſe that 
in a Scire Facias ſued upon it, the Defendant ſhall not take any 
advantage, he ſhall be now bound by that admittance: As if 
one ſues a Scire Facias, as upon a Kecognizance, Whereas in 
truth there is not any ſuch Kecognizance,and the party pleads 
admitting ſuch Recozd, and thereupon Judgment is given a⸗ 
gainſt him, the ſame is not void, but voidable. And Fleetwood 
Recoꝛder of London, ailedged many Cales to pꝛobe the Courts 
of the King ought to take notice, that thoſe of London Have a 
Court of Keco2d3; fo if a Quo Warranro iſſueth to the Juſtices 
in tyre, it doth not belong to them of London to claim their 
Liberties; foz all the Kings Courts have notice of them: and 
at the laſt, after many Motions the better Opinion of the 
Court was, That the Plaintiff ſhould recover 2 Periam ali- 
quantum hæſitavit: And it Was laid by Anderſon, and in a man⸗ 
ner agreed by them all, That ik dependant this Demurrer 
here, the Judgment in London upon the Scire Facias ig reverſed, 
yet the Court here ſball pzoceed, and take no notice of the re⸗ 
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A Man ſeized of a Barn in which the Tythesok certain . 
Lands have uſed to be inned, let the ſame by thefe words, 
Demiſe and to Farm-ler the Barn, with all Tythes belonging to the 

ſame; Jt Was holden, That by that Demiſe the Tythes did 

not paſs but Tythes Which had uſually been demtfed with the 
Barn, paſſed by ſuch Wozds , as by the Demiſe-of an Houle , 

Cum omnibus terris eidem pertinent?, all the Lands paſs which 

have uſed to be demiſed with the laid Houſe; fox the Demiſing 
uſually of the Tythes with the Barn makes the Tythes be⸗ 
longing to the Barn, but not the Inning. 
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Mich. 30 Eliz. In the Common Pleas. 
CCLXXXII. Haltons Caſe. 


A Kecognizance was acknowledged befoze J. S. who was 
one of the Baſters of the Chancery, and befoze the ſame 
was Jnrolled, the Conuſee dyed ; the point was, Whether ac 
the requeſt of the Executoꝛs of the Conuſee it might now be 
Jnrolled : It Was the Opinion of all the Juſtices, Chat upon 
the requeſt afoʒe laid it might be Jnrolled , like as it Was of a 
Conuſance of a Fine taken befoze a Judge, which may be re- 
moved out of his hands by a Certiorari, although it be not a 
Keco2d bekoze that it be certified, in the ſpeaking of that Caſe, 
It was made a queſtton.whether the Court of Chancery might 
help a man Who purchaſed Lands fo2 valuable Conſideration, 
Where there wanted the wozds (Heirs) in the Deed of Purchaſe, 
02 not; but the point Was not reſolved, But in that Caſe it 
Was agreed by all the Juſtices, That after a Fine is levied ot 
Land, that the Chancery may compel the Tenant of the L and 
to Attozn : And ſo Where an Annuity oz Kent is granted to one 
foz like, oz in Fee, and the Deed is Executed, Sealed, and 
Delivered, but no Seiſin is given to the party of the Kent oz 
Annuity : the Court of Chancery may decree a Seiſin of the 
Kent to be given, and the Rent to be paid to the Gzantee, and 
that was ſaid to have been often times decreed in the laid 


Court of Chancery. 


CCLXXXIV. Mich. 30 Eliz. In the Common Pleas, 


Ote, by Anderſon Chief Juſtice, If one tntcude upon the 
Poſſeſſion of the King, and another man entreth upon him, 
that he ſball not have an Action of Treipaſs foz that Entry, fox 
that he who is tohave and maintain Treſpaſs, ought to have a 
Poſſefſion 2 But in ſuch Cate he bath not a Poſſeſfion, fox eve⸗ 
ry Intruder ſball anſwer to the Bing foꝛ his whole time, and e⸗ 
very Jntruſton ſuppoſeth the Poſſeſſion to be in the King, which 
all the other Juſtices agreed, except Periam, who doubted of it. 
And Rnodes Juſtice ſaid, and vouched 19 E. 4. to be that he can- 
not in ſich Cale ſay in an Action of Treſpaſs. Quare Clauſum 
ſuum tregit. 


= CT 


Bartaſe and Hinds 
Cale. 5 
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CCLXXXV. Mich. 29 Elix. In the Common Pleas, 


Nr him to have been reſolved upon a Special Uerdict in the 
County of Somerſet, 20 Eliz. That Where a Leaſe Was made 
unto husband and mite foꝛ their Lives, the remainder to the 
Heirs of the Survivoz of them, that the ſame was a good re⸗ 
matnder notwithſtanding the uncertainty, and that in that caſe, 
after the death of the (ite, he ſhould have Judgment to recover 
the Land, But if a man be poſſeſſed of a term fox 20 years 
in the right of his Mike, and he maketh a Leaſe thereof fox 10, 
rendzing rent to him, his Executoꝛs and Aſſigns , and dyeth , 
that in ſuch caſe, though the Wife ſurviveth, yet he ſball not 
have the rent, becauſe that ſbe cometh in paramount the Leaſe: 
But if a man be poſſeſſed of a term in the right of his UWite, 


Ote, Jt was holden by Popham Chief Jaſtice. and ſo ſaid Remainder. 


and Yoztgageth foꝛ payment of a certain Sum of Money at a Mortzeec: 


day certain, and befoze the day the Wife dyeth, and the Hul⸗ 
band payeth the Money at the day, and then dyeth; whether 
his Executozs, oz the adminiſtratozs of the (Uife, ſhould have 
the term, was not then reſolved: ideo Quzre that Caſe, | 


Trin. 32 Eliz, In the Exchequer. 
CCLXXXVI. Bartaſe and Hinds Caſe. 


Ote, Manwood Chief Baron gave it foz a general Rule foz 
all Counſellozs at Law, That they did not adviſe any 
Collectozs of Subſidics op Fifteens, to exhibit Bills in the Ex- 
cnequer Chamber foz the Mon⸗ payment of Subtlidies , &c. fog 
ſuch Bills ſhould not be allowed yereafter,becauſe they had re⸗ 
medy by Diſtreſs: Allo it was holden, That if any be aſſeſſed 
fo2 the t'it:een Which he ought to pay, oz if two Torwns are to 
pay together, and the one Town be taxedmoze than it ought to 
be, 02 had been accuſtomed.thoſe which are grieved by ſuch Seſ⸗ 
ment may have a Commiſſion out of the Exchequer, which is 
called Ad zqualiter taxand” ; and that was put in ure in a Caſe 
between Bartaſe and Hind, where one of them Was Lozd of the 
"Town of Little Marloe, and the other of Hedtord : And it Was 
alſo holden, That Fittcens are to be levicdof Goods and Chat⸗ 
tels pꝛoperly, and one Tobonſbip ſometimes is richer than anos 
ther, and therefoze it is not reaſon that they pay their Fifteen 
always accoꝛding to the ſame pꝛopoztioſt: But by Clark a= 
ron, Where the Cuſtom hath been that the Fifteen ſhould be tax⸗ 
ed acco2ding to the quantity of Acres, there the Bate and 
Jurpozt ſhall be always one, Whoſoever Holds the Land, and 
as to the Commiſſion Ad æqualiter — Manwood aud 4 an- 
| | aw 


Barnard and Tuſſers The Earl of Arundel Taylors I, 
Caſe. and Bradſtocks Caſe. & Caſe. 


Debt. 


Outlawry. 
How avoided 
by Plea in , 
Perſon, 


was adjudged in this Cale, 


ſhaw laid, That they could ſhew above twenty Pxeſidents of 
it, 
Mich. 17 & 18 Eliz. In the Kings Bench. 
CCLXXXVII. Barnard and Tuſſers Caſe. 


B Arnard retobered in a Scire Facias upon aRecogntzance again 

Tuſſer, and afterwards bzought an Action of Debt upon 
the ſame Recovery, and it was adjudged maintainable , not⸗ 
withſtanding that it was Objected, That the Judgment in 
ſuch Scire Facias ig not to recover Debt, but to habe Execution of 
the Judgment, And by Wray Chief Juſtice, If in a Scire Fa- 
cias to have Execution of an Annuity the Plaintiff hath Judg⸗ 
ment, upon ſuch Judgment he ſball have an Action of Debt. 


Mich. 17 & 18 Eliz, In the Kings Bench. 
CCLXXXVIIL The Earl of Arundel and Bradſtocks Caſe. 


* Caſe was, The Earl of Arundel let Lands to Brad. 
itock foz years, upon condition that the Leſſee ſhould not 
do any Act by Which his Goods and Chattels might be foxfci- 
ted: Bradſtock committed Felony, and befoze any Attainder he 
obtained his Charter of Pardon: Jt Was holden in this caſe, 
hat the Carl might lawfully enter; but if the Woꝛds of the 
Condition had been, Whereby the Goods ought to be torteited , 
chen it had been otherwiſe; foz befoze Attainder they ought not 
to be fozfeited. 


Mich. 17 & 18 Eliz. In the Kings Bench. 
CCLXXXIX. Taylors Caſe. 


Aylor Was Dutlawed in Debt, and a Superſedeas of Re⸗ 

co2d was delivered to the Sheriff befoze the awarding 

of the Exigent - It was holden that the party ſhould avoid the 
ſame by Plea ; then it Was moved. ik the Plea ſhould be plead⸗ 
ed by Attozney, 02 in Perſon: To which it was ſaid by Man- 
wood, That Where matter in fait is pleaded in avoidance of an 
Dutlawzy, it ought to be pleaded in Perſon, but matter of Re⸗ 
cozdby Attozney, And Ford Pzothonotary ſaid, Jt was ſo 
agreed in Sir Thomas Chamberlains Caſe in 7 Eliz. and ſo it 
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CCXC. Mich. 17 & 18 Elix. In the Kings Bench. z WH: 4 & 


N Caſe was, The Prior of Norwich made a Leaſe fox life 
by Indenture, by Which the Leſſee covenanted to find | 
Uictuals to the Cellerer at all times when the Cellerer came WW) 2 
thither to hold Court; the Priory was diſſolved and the Poſſeſ- $106 
ſions given to the Dean and Chapter newly erected: Jt Was hol- | . 
den in this caſe, That the Leſſee ſhould perfoꝛm that covenant 
to him who ſapplyed the Office of Cellerer, ſcil. the Steward: 


And it Was alſo holden, That the Leſſee ſhould have an Action $11.11 v8 
of Covenant againſt the Aſſignee of his Leſſoz, oz his Leſſee, at a 
his Election. 11 
CCXCI. Mich. 19 & 20 Eliz. In the Kings Bench. i f 
1 


A B. & C. thzee Joyntenants give their Lands to D. in tail, joymenans, 
the remainder to A. in tail: It was the opinion of Mead, 

That the remainder is void: Man wood and Harper, A. and B. | 
Joyntenants, A. makes a Leaſe foz life of his Moiety to C. and 1 
grants the reverſion to B the ſame is good, quod Curia conceſſit. Grants: 1 
A. and B. Joyntenants of a Term, A grants his Moiety to hig 1 


Companion, the ſame is good Without queſtion, if it be by Deed; me: 
but if it be by Wozd, Quare. | ; "Yi 


Hil. 20 Elin. 1 
5 11 
CCXCII. Hills Caſe. 

Il. 20 Eliz, Rot. 371. Giles Hill ſeized of a Cloſe of Paſture i 
H called Pitmonde, and of Broome Acre, two other Cloſes in 1 
his Demelne as of Fee; and ſo ſeized the ſaid Giles, and Agatha 1 
his Wife, and Robert their Son, and B his Wife, by Inden⸗ 1 e 
ture leaſed the ſame Broome Acre, andthe ſaid other two Cloſes "= 
to W. Hutchin and B. and his Wite foz 90 years, Si quis eorum tam 1 
diu vixerit reddendo inde annuatim prædicto Egidio, & Uxori Pit F 
ejus, & Hæredibus ipſius Egidij, viz. pro Broome Acre 3 s. 44. | * 
& pro una Clauſura tos. & pro altera 20 s. ad quatuor anni Mi 
Terminos, With Clauſe of RKe-entry, It any part oz parcel of . 70 
the laid rent be behind, dc. Giles and Agatha dyeds The Son "1.3 
ſold the reverfion of Broome Acre 12 Febr. 12 Eliz. by Deed M 


Indented, rendzing rent to Smith and Heale; the rent of 
Broome Acree is behind, Smith and Heale enter, and leaſe the 
ſame to Reynolds fox thꝛee pears, Who being Cyected,bzitths E je 
Ctione firmæ and Judgment was given foz him, foz that they are 
ſeveral Reſervations, and ſeveral Conditions: And a difference :: 4.14 
was taken between this and Winters 9 koz in Winters 2 e 

2 e N 
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Mich. 1 92 $Hil. 23 
Eliz, 8 2 Eliz. 


Leafes. 


the rent reſerved oziginally is entire ; but in this Caſe the rent 
is oziginally ſeveral ; and alfo in Winters Caſe the condition 
was, That if any part of the rent be behind, that the Leſſoz 
{hokld re-enter into the Whole. Note that the rent reſerved fox 
Broome Acre Was 3 5s. 4 d. and the condition Was ſi contingat 
pradict reddit? , ou aſcun parcel de ceo ti be behind in part, oz in 
all; by one Month after any Feaſt,ve, in quo ſolvi debuit, Quod 
tunc bene licebit prætat Egidio, &. in omnia & ſingula præmiſſa ſu- 
perius ſpecificat* re · entrate; Et nomine, That pro 10 de uariis pro 
Broome Acre pro uno quarterio anni aretro exiſtent, the Uendees of 
the Keverſion did enter, 


CCXCIII. Mich. 19 Elix. In the Common Pleas. 


Ote by Dyer and Manwood Juffices, A. leaſeth to B. fox 
| years, the remainder to the right Þeirs of the laid B. and 
makes Livery accoꝛdingly, that the ſaid remainder is void. be⸗ 
cauſe that there is not any perlon in eſſe who can take pzeſently 
by the Livery , and every Livery ought to habe its operation 
peſently : But where a Leaſe is made to B. foz life, the remain⸗ 
der to his right Yeirs, that he Hath a Fee executed, and it ſball 
not be in abeyance; and Judgment Was glvenaccozdingly, 


CCXCIV. #1. 23 Eliz. In the Common Pleas. 


* Caſe was, a Man made a Leaſe of a Garden, contain⸗ 
ing thzee Koods of Land, the Leſlee is ouſted, and he 
bzought tjectione firmæ, and declared, That he was Ejectedof 
thzee Koods of Land: And by &hodes Derfeant, The Decla= 
ration ſball not be intended that the Plaintiff Was Ejected out 
of the Gardenof which the Leaſe was made; which Dyer grant⸗ 
ed ;fog Gardinum is à thing Which ought to be demanded by the 
ſame name in all Przcipe's: And this Action of Ejectione firmæ 

is higher than an Action of Treſpaſs; andthe Plaintiff he re⸗ 
tober ſhall be put into poſſeſſion by it. Mead and Windham held 
the contrary;and they agreed, That in all real actions a Garden 
ſball be demanded by the name of Gardinum. But this Action 
of Ejectione firmæ is in the nature of Treſpaſs, and it is in the Ee 
tection of the party to declare, ag he doth, oz foz to declare of 
the Ejectmentof a Garden : Foz a Garden may at one time be 
uſed foꝛ a Garden, and at another time foz Plough=Land : But 
they conceived the better courſe to be, and the better oꝛder of 
pleading to have been, if the Plaintiff had declared, That he 
was E jeected of a Garden containing thꝛee Hoods of Land, as 
in the Leaſe it is ſpecified, Vide 22 E. 4. 13. Alliſe of a Garden, 

Vide Cook 11 Part, Savells Caſe. Ejectione firr of a Cloſe 
vocat* Leedes, containing thee Koods, a Rule that ſuch Action 

Iyeth not of a Cloſe, although it hath a certain name, but — 

+ oug 


Mich. 19 2 Mich. 19 Mich. 19 
Elis. Elix. Elix. 


— to be of ſo many Acres, and of what nature every Acre 
is. | | 


CCXCV. Mich. 19 Eliz. In the Common Pleas. 


N Action of Debt was baought by an Adminiſtratoz, who 
declared, That the Adminiſtration was committed unto 
him by the Archbiſhop of Canterbury: Jt Was holden, That in 
ſuch Caſe he needed not fo declare Katione Prærogativæ tuz ; oz 
that the Jnteſtate had bona norabilia in dibers Dicoceſſes ; foꝛ 
if the. Inteſtate had not Goods in divers Dioceſles, the ſame 
ſball come and be ſbe Wed on the other ide; and then the Plain⸗ 
tiff ſball ſbew the lame in certain, and to that purpoſe divers 
Pzeſtdents Were ſhewed to the Court by Sandbege and Beſt , 
pꝛincipal Clerks of the Court; andthe ſame was alſo affirm- 
ed by the Prothon-taries of the Court of Common Pleas. 


CCXCVI. Mich. 19 Eliz. In the Kings Bench. 


IM an Action upon the Caſe, the Plaintif declared upon Tro- 
ver and Converſion to his uſe; It was pleaded by Plowden, 
That the Defendant befoze the Action bzought , had lawfully 
Cold the Goods, whereof.zc, and he demanded Judgment of the 
Action: As if one hath Goods by Trover, and Bails them over 
befoze any Action bzought againſt Him, Detinue doth not lye a» 
gainſt him, Which Wray Chief Juſtice conceſſit, ag to the Deti- 
nue: But Where ſuch a perſon, who hath Goods by Trover , 
— them quibuſdam ignotis, ſuch an Action Will lye again 
im. | 
CCXCVII. Mich. 19 Elz. In the Common Pleas. 


12 a Writ of Dower the Demandant recovered by dekault, e 
found that the Pugbaud did not dye ſeized prout eis conſtare po- 


rerit ; and that Inquiũtion is retoaned by the Sheriff,and fled : 
It was mo Mead, Chat the Office and Jnquifition Was 


not good, foz the Oice ought to have exp3eſly found. That the 
Pus band dyed ſeized, oz not, and not ambiguouſly as it doth 
here, prout eis conſtare poterit, and therefoze by the award of 


the Court, the Retoꝛn was taken off the File becauſe it was in⸗ 
ſufficient, and a Writ de novo awarded, 


CCXCVIII. 
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175 "The Dean and Chapter of Chriſt Charch2 * echers 
and Parotts Cale. Caſe. 
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CCXClIII. 


Is bound to B. upon Conditton to ſtand to the Arbitre⸗ 
ment of certain perſons, who award that 3 ſhall make a 
RBeleaſe to A of all Actions, Debts, Duties, and Demands at 
the requeſtof A. and afterwards A comes to 3. and requires 
him to make him a Releaſe: Who ſaid to him, That he was un» 
learned, and that he would go to one to make it, and the next 
day after the requeſt he ſeals and delivers it to A. who accepts 
of it: Jt wag yolden by Windham and Mead, That notwith⸗ 
ſtanding that Acceptance, the Obligation wag fozfeited; fox 
they ſaid, That pzeſently after requeſt, he ought to have done 
it in the ſpeedieſt manner that might be, Vide acc 15 E 4. 31. 
Vide alfo Wottons Caſe, 16 Eliz. Dyer 338. 


Mich, 26 Eliz. In the Common Pleas, 


CCXCKI. The Dean and Chapter of Chriſt church and Parotts Caſe. 


"MP k Ote in the Common Pleas in a Caſe between the Dean and 

King. Chapter of Chriſt Church in Oxford and Parott; Jt wag 
holden by the Juſtices, that if the King grants Lands unto a 
Cozpozation by another name than that which they were named 
befoze, yet the Land ſball paſs, and the Letters Patents ſþall 
be to them as a new Incozpozation, #c, 


Mich. 19 Eliz. In the Common Pleas. 
CCC. Beechers Gaſe. 


3 being a Gentleman of the Middle-Temple, wag Re⸗ 
| toꝛned in an Attaint, and befoze the Ketozn of the Pannel, 
he became a Miniſter of the Church; and now at the day of the 
Ketozn he appeared and pꝛaped to be diſcharged accoꝛding to 
the Pꝛiviledge ot thoſe of the Miniſtry: But the Court Would 
not aliow of his pzayer, becauſe that at the time of the Pannel 
— he Wag s Lap⸗man: Wherefoze he was (Wozn one of the 
Urx. 


Vernoii and Sir Thomas — 9 and the — of 
Caſe. Dunmowes Cale. 
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Til. 19 Eliz. In the Kings Bench, 
CCCI. Vernon and Sir Thomas Staveleys Cale. 


H Enant in Tail made a Leaſe foz the life of the Leſſee at⸗ bicenter 
coꝛding to the Statute of 32 H. 8. and by Wray and wee. 


Gawdy Juſtices, the ſame wag not a Diſcontinuance : But if 
Tenant in Tail levyeth a Fine which bindeth his Iſſue by the 
Statute of 4 H. 7. 32 H. 8. that ſame is a Diſcontinuance,Look 
upon the Statute of Leaſes, and of Fines; the woꝛds in the 
fozmer are, ſcil. Such Fines ſhall be good and effectual inthe Law; 
bat in the other, ſcil. Such Fines ſhall be a bar againſt the Conuſor 
at his Heis. And ik Tenant in Tail after ſuch a Fine dyeth 
without Jſlue, the Donoz cannot enter, but is put to his For- 
medon: And as to the pꝛintipal Caſe, Dyer agreed in opinion 
with Wray and Gawdy. 


Trin. 28 Eliz. Rot. 1027. 
CCCII. Milborne and the Inhabitants of Daumomes Caſe. 


in the County of Eilex : It was found by Special Uerdict, 
That the Plaintiff was robbed the 23 of April, inter horam ſe- 
cundam & Matutinam tempore Nocturno, & ante Lucem ejuſdem 
diei; and the Opinion of the Court Was clear, That the Plain⸗ 
tiff ſhould be barred, foz the ſaid Statute pzovides foz oꝛdina⸗ 
ry Travel, as in the tate ot Archpole, who came to his Inn af- 
ter Sun⸗ſet, & ante Noctem in tempore diurno, which is an u⸗ 
ſual time foz Travellers to come to their Inn zbut the Law doth 
not receive any in pꝛotection of this Statute, which travel in 
extraoꝛdinary hours; foz it is the folly of the traveller to take 
his journey ſo out of ſeaſon ; and the inhabitants are not bound 
to leave their houſes, and attend the High-waps tempore No- 
cturno: And another reaſon Was alledged by the Juſtices, becauſe 
that the ſaid Statute appoints Watch to be kept in the time of 
night à feſto Aſlenſionis uſq; feſtum Sancti Mich. and this Robbery 
was done the 23 of April, ſo out of the ſaid time: And after- 


wards Judgment was given againſt the Plaintiff, 


M Ilborne bzought an Action upon the Statute of Wincheſter upon statute 


againſt the Inhabitants Within the Hundzed of Dunmow 8 — and 
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Devices. 


CCCIII. Zi. 29 Eliz. In the Common Pleas, 


Erjeant Fenner demanded the Opinion of the Court upon this 

Caſe, A. deviſed Lands to his Wife toz life, and afterwards 
to B. his Son, and his Heirs, when he ſbould come tothe age 
of 24 years; and it his (Wife dyed befoze that his ſaid Son 
ſhould attain to the ſaid age of 24 years, that then >. ſhouid 
habe the ſaid Lands until the ſaid age of the ſaid Son: A dyed, 
4.5. dyed the Nike dyed, the Son being within the age of 24 
years ; It the Executozs of J. S. ſhouid4ave the Lands after 
the death of J. S. until the ſaid age of the Son, was the que- 
ſtion. Anderſon and YVer.am conceived that he ſhould not; foʒ 
this Intereſt limited by the Mill to J. S. Was but a poſſibility, 
which was never veſted in him, and therefoze could not by any 


meang come to his Executozs, Rhodes and Windham doubted 


of it, And Fenner put the Caſe 12 E. 2. Fitz. Condition 9, Where 
Land is Moztgaged to J. 5- upon payment of Money to the 
Caid J. 5. oz His Peirg, ſuch a day, and befoze the ſatd day J. S. 


by his Will deviſeth, That if the Yoxztgagoz pay the Boney, 


that then A. B. ſhall habe them, that this Deviſe of that poſſi- 
bility is good, which Caſe all the Juſtices denied. And Wind- 
ham put the Caſe between Welden and Elkington, 20 Eliz. Plowd. 
519. where Leſlee foz years deviſed His term to his Mike fox 
ſo many of the years of the ſatd term as (be ſhould live; and if 
ſhe dyed within the term, that then his San Francis ſhould have 
the reſidue of the years not incurred, Francis dyed tnteſtate, the 
Mile dyed within the term the Adminiſtratoz of Francis had the 
reſidue of the term, and yef nothing was in Francis the inteſtate 
but a poſſibility, A Leaſe was made to one Hayward, his Tife, 
and one of his Childzen, Habendum to Hayward fog 99 pearg if 
he ſo long live, and if ye dye within the laid term that then the 
ſaid Wife ſhould have the (aid term foz ſo many of the years as 
ſhould be to come at the time of the death of her Hus band, and 
if ſhe dyed allo Within the laid term, that then the Child, party 
to the Demiſe, ſhould have the lame foz ſo many of the vears ot 
the ſaid term as ſhouldbe not expired at the time of the death of 
the Mike. And the caſe of Cicell was cited Dyer 8 Eliz.253. f 
Leaſe was made to William Cecill pro termino 41 annorum fi tam 
chu vixerit: Et ft obierit infra prædictum terminum, extunc Elis. 
uxor predict. Mil Cicei habebit, & tenebit omnia & ſingula præ- 
miſſa pro reſiduo termini predict. incompleti, fi tam diu vixerit: Et 
{1 predict. Elix. obierit infra terminum prædict. Tunc Willielmus 
Cicell the Son, ic. ſhall have and hold it pro reſiduo termini 
prædict. completi. And it Was holden by Catlin and Dyer, that 
theſe Remainders were void, foz the term is determinable up⸗ 
on the death of William Cecil! the Father, and the reſidue of the 


ſad 


Smith and Babbs 5 55 Foknſons E 
Caſe. Caſe. 


— 
＋ —— oe Donn <rrrnrnerne— 


ſaid term cannot remain: and by the Lozd Anderſon, the Re⸗ 
mainders ok the term limited ur 1upra are utterly void: foz every 
Remainder ought to be certain, but here is no certainty ; foz 
it may be that the firſt poſſellionex of the term may live longer. ſo 
as he in the Remainder cannot know what he ſhall habe. Ind 
ſuch Was alſo the Opinion of Khodes. And he put the Cale be⸗ 
tween Gravenor and Parker, 3 & 4 Phil. & Ma. Dyer 150. A Leaſe 
was made to A. foz life by Jndenture, Et proviſum fuit by the ſame 
Indenture, That if the Leſſee dyed within the term of ſixty 
years then next enſuing, that then his Executoꝛs ſhould have 
in right of the Leſſee ſo many of the years ag ſhould amount to 
the number of firty years, to be accounted from the date of the 
Indenture; and it was holden, That that ſecondary Intereſt 
to the Executozs Was void, and that the wozds concerning the 
ſame did ſound in Covenant, - | 


CCCIV. rin. 31 Eliz. In the Common Pleas. 


"EY Caſe was, A made B and C. his Executozs.they took g. uon 
upon them the charge of the adminiſtration. and after= 4&ion. 
wards B. dyed ; and now an Action of Debt Was bꝛought againſt 

the ſurviving Executoz,and the Cxecutoz of the other Executoz, 

and the TUrit was abated, becauſe againſt the ſurviving Exe⸗ 

cutoz it ought only to be bzought, 


Paſe. 30 Eliz. In the Common Pleas. - 
CCCV. Smith and Babbs Caſe. 


Mith bzough an Action upon the Caſe againſt Babb fog ſtop⸗ ation upon 
ping of Water inceſſanter decurrent. by Hig Land, by Which the cat. 


his Land was dꝛowned, and his Gzaſs rotted : Exception was werks of 


taken to it, becauſe it is not alledged, That the Mater had lo 
run time out of mind, Gawdy Juſtice, It the Tater hath 
run there but foz one year, if the Defendant hath diverted it, ſo 
as he hath dzovned the Plaintiffs Land, the Action will lye 
well enough, 


Trin. 26 Eliz, In the Common Pleas. 
CCCVI. Baſil Johnſons Caſe. 
Aſil JohriÞn one ok the Clerks of the Chancery, wagim-,... cf, 
pleaded in che Common Pleas by Bill of Priviledge, by an clerk in Court, 


attozney of the laid Court, and now Bal came into Court, 
and ſhewed that he is one ok the TI ut ſupra, and * 


"RS Collier ——C Mountney and lndrewsy Daivbney and Gores | 


Caſe. Caſe. Caſe. 


Prohibition, 


Execution: 


his, Ptiviledge ; but the whole Court was againſt it, becauſe 

the/Plaintiff is as well pzivtledged in this Court, as the De⸗ 

fendant is in the Chancery, and was fir intereſſed in his Pꝛi⸗ 

viledge by the bzinging of his TUrit,but the Defendant was not 

entituled to his Pꝛibiledge befozethe arteſt and afterwards by 

- =_ of the Court; the ſaid Baſil was ouſted of his Pet 
o 


32 Elia. In the Common Pleas: 
CCCVII. Collier and Colliers Cale, 


Etween Collier and Collier the Caſe Was, That the Plain 
tiff was Sued foꝛ Jncontinence in the Spiritual. Court, and 
there they Would have him ant wer upon his Oath if he eber had 


Carnal Knowledge of ſuch a Moman; upon which he pzayed 
3 Prohibition: Vide inde F. N. B. 41. a. Regitter 36. Et nemo tene- 


tur ſeipſum prodere: But the Court would adviſe ot it. 


32 Elia. In the Common Pleas. 
CCCVIII. Mauntney and Andrews Caſe. 


— g Scire Facias by Mountney againft Andrews of Grays-Inn , 
1 upon a Judgment in Debt, the Defendant pleaded, That 
heretofoze a Fieri Facias, at the Suit of the now Plaintiff, iſſued 
to the Sheriff of Leiceſter, by foxce of Which the ſaid Sheriff 
took divers Sheep ot the Delendants. and that as pet he Doth 


Detain and keep them. Jt was holdenby the Whole Court to 


be a good Þlea, although he did not ſay, That the-TUrit was 


rxetozned; f0z the Execution is 1awful notwithſtanding that, 


andthe Plaintiff hath his remedy againſt the Sheriff, 


Hil. 29 Eliz. In the Common Pleas. 
CCCIX. Dawbney and Gores Caſe. 


7 Dawbney Plaintiff and Gore and Gon Defendants, 
in a Writ of Dilteit, In Arreſt of Judgment it was moved, 
That two are accountable to one and the one of them accounts 
Without the other, that that is not any account, and then no 
account can be aſſigned in that, As to that. was ſaid uy 
Popham Attogney General. That notwith chat one be 
not compellable to account without his Companion, and by Way 


dk Action ot account, che ane ſballi not account Without the other, 


unleſs 


7 aan 2 
Caſe, 


unleſs the Pꝛocels be determined againſt him, and then he Who 
appeareth hath accounted and the other againſt Whom the Pꝛo⸗ 
ceſs is determined, hath purchaſed his Charter of Pardon, the 
account made by his Companion ſhall bind him, Vide inde 41 f. 
3.13. Pet ik one of the Accomptants Will account willingly, the 
fame is a good account: And in account, if one confeſſeth, and 
the other pleadeth in bar. the confeſſion of the one ſhall bind the 
other; and ſuch was the Dpinton of the Court. Another mat⸗ 
ter was moved in this caſe, becauſe that one Tedcaſtell and 
Sw1nnertorgbeing acconntabletothe ſaid Gores and Dawbney,they 
have accounted to Dawbney only, and he alone hath accepted of 
the account, and that is not any account, therefoze no deſceit , 
but the Action of Account doth remain. To Which it Was an⸗ 
fwered by Popham, That the ſame Was a good account, being 
accepted by Dawbney, and ſbould bind the Gores; fog an Account 
its a perſonal thing; as an Obligation. which may be releaſed by 
one of the Dbligees, Vide 14 E. 4. 2. There one Wag actounta⸗ 
ble to two and the one of them did aſſign guditozs,befoze whom 
the Accountant is found in Arrearages, and thereupon both of 

them bzought Debt upon Account, and well: And lo none of the 
Cxcepitons were allowed by the Court. 


Mich, 33 Eliz. In the Comtnon Pleas. 
CCC. Trivilians Caſe. 


Ho. Trivilian Tenant in tail of White Acre, Black Acre, and 
Green Acre, leaſed White Acre foz years to B. and Black 
Acre to C. andafterwards made a Feoffment of all thzee Acres 
to f. and others by Deed, in which Deed was compꝛiſed a Letter 
of Attozney, in Which he o2dained Harris, and thzee others, his 
Attozneys; joyntly andſeverally to enter in the Pꝛemiſeg, and e⸗ 
verypart thereof inthe name of the whole, and poſſeſſion in his 
name to receive, and afterwards to make Livery, ac With other 
oꝛdinary and uſual wozds and it Was expꝛeſled in the ſaid Deed 
of Feoffkment, that the Feoffment ſhould be to the intent to per⸗ 
fozm his laſt Mill; and afterwards one of the ſaid attoꝛneyg 
entred into the Land demiſed fo2 life, and expelled theTenant foz 
life, and made Livery and Seiffn to the Feoffees accozdingly ; 
and afterwards the ſaid Harris. another ofthe Attozneys, ſcu one 
of the Joynt Leſſeeg.being one of the thzee Attozneys,made Li⸗ 
very of the Land demiſed foz years; and after the Feoffoz in 
the time of Queen Fliz. by his laſt Mill deviſed , That the 
Feoffees ſhould be ſeized of the Land, Kents and RKeverſſon, 
until ofthe Jſſaes and Pꝛofits thereof certain Sums of Pony 
ſhould be paid to his younger 8 dyed. And 3 
E 2 | 


—__—_— W — SOOT 


The Dutcheſs of Suffolks & 
Caſe, 


Deviſes. 


Teninces. 


Attorneys 
make Livery, 


was taken to the pleading, becauſe it is not ſpectally ſhewn 
that the Land deviſed was holden in Socage, And that was 
holden a ſufficient Exception; And the Court Was of Opinion, 
That the Opinion of Dyer, Whiddon, and Bendloes in 16 Elz. 
was not Law: fox vy the common Law no Land was deviſa- 
ble, but by Cuſtom, Which ought to be pleaded where Title is 
made by Deviſe. And now by the Dratute all Lands holden in 
Socage are deviſable,and but two parts of the Land Holden by 
Knight Service; and therefoze he Who would make Title to 
himlelt by a Deviſe. ought to ſbew the Tenure of it, and ſo it 
was lately adjudged iu the Kings Bench in Thompſons Cale, And 
by Anderton and Periam, This Feoftment Was Weil executed foz 
the manner of it, fo the Letter of Attoꝛney is Conjunctim & di- 
viſim ad intrandum in omnia & ſingula præmilla; and upon theſe 
wozds one Attozney map make Livery in one parcel of the 
Land, and the other Attozney in the other parcel, and in this 
caſe, if one of the ſaid Attozneys make Livery in one part only, 
without medling with the reſidne by himſelf, oz by any other. 
ce — paſs; foz it ig not neceſſary that all paſs, oz no⸗ 

all. | 


7 Eliz. Dyer 79. 
CCCKXI. The Dutcheſs of Suffolks Caſe. 


A Drian Stokes and the Ladp Francifca Dutcheſs of Suffolk 
his Wife, bzought a Quare Impedit againſt the Biſhop 
of Exeter and others: The Biſbop pleaded , and'demanded 
Judgment of the nozit, becauſe he ſaid, It appeareth by the 
Writ, Quod prædicta Frauciſca uxor præfati Adriani, nominatur in 
dicto Brevi Domina Franciſca Duciſſa Saffolk, ubi per Legem terræ ea · 
dem Franciſca hy her Marriage betwixt the afozeſatd Adrian, and 
her the ſaid Frances, Had loſt her name of Dignity, and ought 
to be named Fauciſca uxor præfati Adriami: Therefore, and be: 
_ _ — — — — 5 in the 
Krit, therefoze he udgment of th: + And 
afterwards the jlaintiffs did difcontinne their Suit, and durfh 
not pzoceed, Vide theCaſe 7 E:6. Dyer 79. 


-: The Queen, Dae, and Xirbys Ruſfels 3 Wroth and Capells 
Cate. Caſe. Caſe. 


tw nn VEL. — — 
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| Mich. 4 & 5 Phil. & Maty. 
CCCXIl. The Queen, Due, and Kirbys Caſe. 


"2 King and Queen bꝛought a Tritt of Dilceit againſt 

Due and Kirby, and declared / That Colley , wag fetsed 
of certain Lands in Fee, and holdenofthe King and Queen ag 
of their Manoꝛ of Weſtbury, Which Banoz is ancient Demeſne, 
and ſo ſeized, levied a Fine to the ſaid Due fox Conuſans de droit 
&c. Due rendzed unto Colley fo life, the Remainder ober fo 
Kirby in Fee; Colley dyed. Kirby entred as in his Nemainder: 
; m_ 22288 — you 2 kee, — 8 =_ 
they are at Jſſue ; whic | not tryed, Due dyed; 
It was moved that the Writ ſhould abate, But it Was al⸗ 
lowed; koꝛ this Action is but Treſpaſs in its Nature fd3 to * 
niſb ihe ſatd Diſceit 2 And Due had nothing in the Land bu is 
named only becauſe he wag party to the Diſceit, And no Land 
is to be recovered, but only the Fine reverſed, 


Paſe. 26 Eliz. Ta the Kings Bench. 
CCCXIII. Ruſſels Caſe. 


Uſſel was condemned in an Artion of Debe, and akker the g, econ 


year and day the Plaintiff faced a Capias ad ſatisfaciend' gs 
gainſt him, and he was taken by foxce of it and committed tothe 
Marihal as in Execution: It was holder dy rhe Coutt, Thie 
the lame was a void Execution, and not onip — 
Erroz. and therefoze the Wetendam was difcharged , fot ie is 
not at any — ; d the Plaintiff may hade 8 Scire Facias 
when he Will. 


Paſc. 26 Elix. In the Kings Bench. 
CCCXIV. Wroth and Capells Cale. 


Etween Wroth and Capell the Cafe Was; That A 
dieted upon the Statute of 8 H. 6. and Epe 
taken to the Jndictmene, betaate there Were ad worde of Fes 
hold in it, oz to pꝛobe that the party ge beb dad au Fold, 
whereof he might be diſleiſed: But becauſe the Woꝛds of the 
Indictment Were Expulit & diſſeiſivit, Which could not be — 
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; Belfeld and Rons's » 
Caſe. 


Execution, 


Uſes. 


ik the party expelled and diſleiled had not Freehold, therefoze 
the Exception was not allowed, ic. Another Exception was 
taken fo the Indictment, foz that the Woꝛds Were in unum Te- 
nementum intravit, and this Wozd Tenementui ig too general, 
and an incertain wozd 3 and therefoze foꝛ that cauſe the party 
was diſcharged, But the Jndictment was further in unum 
Tenementum, & 10 Acras terræ eidem pertinent. and ag to thoſe 
Acres he was put to anſwer, | 


CCCXV. Paſe. 26 Eliz. In the Common Pleas. - 


JOte, Jt was agreed by the Court, and affirmed by the, 
Clarks, That if an Action of Debt be bzought upon an 
Obligation againſt two upon one Joynt Præcipe, and the Plain⸗ 
tiff hath Judgment to recover that one Joynt Execution ought 
to be ſued againſt them both; but if the Suit were by Ozigina! 
— _ Prxcipe's,Execution might be ſued fozth againſt any 
ok them. 


Mich. 8 & 9 Eliz. In the Common Pleas. 
CCCXVI. Belfeld and Rous's Cale. 


J Dower (by Sibill Belfield, Who Was the Wife of Anthony 
Rous) againſt Thomas Rous, they Were at Iſſue, upon De⸗ 
tinue of Charters, and it was found foz the Demandant ; and 
it Was further found. That the husband of the Demandant , 
of Whole Seilin ſbe demanded Dower, dyed having Jſſue Charles 
Rous, Quodque idem Carolus & dict' Sibill perce perunt & recepe- 
runt per ipacium ſex annorum proxime poſt mortem dict? Anthonij 
the Illues and 1zofits of the ſatd Lands, whereofthe Deman⸗ 
dant now demands Dower ; and that the laid Charles afterwards 
dyed without Iſſue, after Whoſe deaththe ſaid Thomas Rous en⸗ 
tred, eic. And Judgment was given foz the Demandant. and 
to recover damages after the death of her pusband. 


CCC XVII. Paſe. 7 Eliæ. In the Common Pleas. 


zEfoze the Statute ot Uſes a Feoffment is made to the uſe 

of a Man ſole, and a Woman ſole, and their Heirg and af- 
terwards they inter-marry, and afterwards the Statute of U- 
ſes tame: It wasthe Opinion of the Juſtices, That they ſhould 
hold the Land in ſuch ſozt as they held the Uſe, icil: by ſeveral 
and divided Moieties; fo2 by the ſatd Statute the poſſeſſion 
{hall be executed to the Uſe, in ſuch Nature, Condition, and 
Quality as it was befoze, | 


Mich. 


" Sir Gervaiſe Clifton v 
Caſe. c 


Mich. 28 & 29 Elix. In the Kings Bench. 
CCCXVIN. Sir Gervaiſe Clyftons Caſe. 


Quo Warranto wag bzought againſt Sir Gervaiſe Ciyfton, init. 


A aud ſbeved, That thefaid Sir Gervaiſe wag ſeized of G Warraticl 


Mano and a Meſſuage, within Which he claimed to habe a 
Court with view of Frank-pledge, and other Liberties, and 
that without any Gꝛant oz Authogity, uſurpavit Libertates prædi- 
ctas: That the Defendant pleaded (uod non uſurpavit Libertates 
prædictas infra Meſſuagium prædidt modo & forma; and thereupon 
it was demurred in Law, fog it Was ſaid, That the Defendant 
ought to have ſaid Non uſurpavit Liber tates prædictas, nec eorum 
aliquam, foz he ought toauTwer ſingulum; and alſo he ought to 
habe pleaded as Well to the Manoꝛz as to the Meſſuage; foz.if 
the Defendant hath holden Court within any plate of the Baz 
noz it is ſufficient, And the Caſe 33 H. 8. Br. Travers ſans ceo 
367. was cited, an Infozmation was in the Exchequer, That 
the Defendant had bought (Wiools of 4.5. contrary to the Sta: 
tute, the Defendant pleaded, Chat he had notbought of. A. B. 
and the lea was not allowed, foz heought to habe ſaid, That 
He rde bought modo & forma, fqa if He Had bought of A. B. 
N2 J. S. the ſame is not any matter, na traverſable. which Cook 
Denied to be Law: Aud he conceived alſothat the Fnfazmation 
upon the Qup Warranto ig yot ſufficient 5 fog dy the ſame the 
Taefendaut is charged fo Hold a- Count, and it is nat ſhewed 
What Court, anditmaybe-it was a Court ot Pxpowders, Turn, 
Rec. And Vide 10 E. g. 15,76. ff Q Warranto contains t 
things. . Claim. 2. Alurpatian. and here the | 


CGCXIX. Temps Roign Blix. b 


T* Prior iat Bath leaſed his Manoz of A. to C. toi lite, ten 
Dzing rent, and atterwards the Priory Was diſtolnad the 
King leaſed the whole Banoz, cum pertinenciis, to Sir Walter D. 
Kt, Dyer, The matter depend uon this aint at the Demeſne 
be ſevered from the Services during the like at theKLeffees and 


he conceived, That the Lozd cannot hold a Court, if fuch a 


power be not relerved to him upon the Leaſe, wan 
| no 


* 
| al i 


e 
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"Temps Roign 2 
Eliz. 


Deviſess 


Surrenders: 


no is in ſuſpence during the Leaſe, foz a Keverſioff upon an 
Eſtate fo life,andServices in poſleſſton cannot beunitedtomake 
a Manoꝛ, but contrary if but parcel had been leaſed, Q 0d Curia 
conceſſit. Welch, The Demeſnes are ſzbered from the Servt- 
ces foz ever, as if they had been granted in Fee; but here ha⸗ 
ving regard tothe Leſſoz, the Demeſnes and Services are uni⸗ 
ted and made one Yanoz; but as to the Leflee, and all others, 
the Services are tn groſs ; and of that Opinion Was aiſo Dyer. 
And he ſaid, Ik a Biſhop leaſeth his Demeſties of his Manoꝛ 
foz life, and dyeth, the Keverſion (ball be in his Sutceſſoz, and 
was in himſelf foz his life in the right of his Church: And if 
Pusband and Wife ſeized of a Manoz in the right of his Tilke, 
teaſe the Demeſnes of the ſatd Panoz fox life, yet he hath the 
Keverſion in the right of his Mike, and in ſuch Caſe it doth 
remain a Manoꝛ; but if the Þugband ſole had made the Leaſe, 


He had gained the Keverſion to him, and lo ſevered it from the 
Manoz. | 


| CCCXX. Temps Roign Eliz. 


A Debiſed that his Wife- ſhould take the P2ofits of his 


Lands, until his daughter ſhould come to the full age of 
25 years, and if the daughter dyed Within the age of 18 years, 
then his wife' ſhould have the Land foz her like, the remainder 
ober to J. S. The daughter became of the age of 13 pearg, and 
Dyed befoze ſhe came of the ageof 20 years; and Dyer held clear⸗ 
ly, That the Kemainder Was gone; foz the daughter accompliſþs 


ed, and ſurvived the age of 18 years: And he laid that the 
caſe late depending in the Kings Bench was this, The Husband 


deviſed the P2oftts of his Lands to bis Wife foz 2 5 years,and 
that then his Son ſhould have it in Tail to him, and to the 
Peirg of his Body, #c,now befoze the 25 pears expired he hath 


Fee, and if he hath Iſſue, then hig Eſtate is changed into 
Tail: But by Carus he hath both EGates, ſcil. Fee-tail, and 
Fee⸗expectant. hs 


CCCXXI. Temps Roign Eliz. 


Moman Tenant in Tail made a Leaſe not warrantedby 
the Statute, took a Yugband, had Jſlae and dyed; the 
Husband being Tenant by the Courteſie ſurrendzed to the JC- 
ſue: It was Holden that he ſhould not aboid the Leaſe during 


the life of the Tenant by the Courteſte : But yet ſome held, 


That the Surrender ought to be by Deed, as a Leaſe to A. fox 


life, the Kemainder to B. fox life, the Kematnder to C. in Fee; 
il B. ſurrenders to C it muũt be by Deed, 


CCCXXII. 


1222 


"Mitchell and Nordens 
Caſe, e 


** 
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CccxXII. Temps Roign Elie. 


pe Caſe was this, A. leaſeth Lands to B foz years, rem= Eren. 


dzing Rent, with Clauſe of re-entry; and afterwards 
Debt is recovered againſt him: Jt Was holden,That. now the 
Moietp of the Rent and the Keverſton was extendable by ilegir, 


and upon ſuch Extent, the Condition is ſuſpended during the conairion 
Ertent, as well in the Leſſoz, as in the Party who Hath the pended. 


Extent, 
Temps Roign Elie. 
CCCXXII. Mitchell and Nordens Caſe. Procedendo upon Aid. Prayer 


in Dc wer. 


Lizabeth &c. Dilectis Jacobo Dyer, &c. Monſtravit nobis Eli- 
 zabetÞ Mitchell, quæ fuit uxor , &c. Quod cum ipſa proſe- 
cuta fuit coram vobis & ſociis veſtris, &c. Breve noſtrum de Dote 
unde nihil habet verſus Thomam Norden &c. Et prædictus Thomas 
venit, & dixit, Quod vir prædictæ Elizabethæ Wag ſeized, and 
leaſed to him fo life With warranty: and foꝛ that cauſe he vouch⸗ 
ed to warranty Triſtriam Mitchell Filium & Hæredem dict 
Richardi infra ætatem exiſten', & in Cuſtodia eo quod dictus 
Richardus die quo obiit, & . Et hoc paratus eſt verificare. Unde 
non intendit quod vos præfati Juſticiarii noſtri nobis inde inconſultis 
ulterius procedere velletis : Et petiit auxilium de nobis, & habuit : 
Et ſuper hoc dies datuseſt tam præfatæ Fiz. quam dict. Tho. Norden 
A die Paſc. &c. Et dictum fuit præfatæ Elia. Quod ſequatur penes 
vos, quarum quidem allegatione prætextu vos in placito prædict. 
ulterius procedere diſtuliſtis; & adhuc differtis in ipſius Elix. di- 
ſpendium & gravamen : Et ſuper hoc, eadem Eliz. venit hie co- 
ram nobis in Cancellaria noſtra; Et petit Breve noſtrum de Pro. 
cedlendo, inde in hac parte vobis dirigend': Super quo quæſita fuit 
in eadem Curia Cancellariæ noltrz a Gilberto Gerrard, Attornato 
noſtro generali, qui pro nobis in hac parte ſequitur ſi quid dicere 
ſcivit, aut potuit , per quod dit” Triſtriamus infra ætatem, & in 
cuſtodia noſtra exiſten* ut præfatur, ad Warrantiam obligetur aut 
obligari debeat, aut fi idem Gilbertus aliquid pro nobis habeat aut 
dicere ſcivit quare Breve noſtrum de Procedendo præfatæ Eliz. in ea 
parte minime concederetur. Qui quidem Gi bertus adtunc, & ibi- 
dem dixit, quod præfat Tho. Norden non informavit prædict. Gib- 
zertum de aliquo, per quod prædict. Triſtriamus in cuſtodia noſtra 
exiſtem ullo modo obligetur ad warrantizand', & eidem nihil dixit 
aut dicere ſcivit & potuit quia prædict. Breve de Procedendo eidem 
Eliz. in ea parte concederetur: Nos inte nolentes eidem Eliz. 
juſticiam ulterius differre in hac parte - 1 Mandamus, you 
D d 1 
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Trayerſe; 


— 


{i coram vobis in placito prædict. taliter fit. proceſſum & allegat'; 
tunc in placito illo, & in redditione Judicu in eodem placito cum 
ea celeritate quam de jure & ſecundum Legem & Conſuetudinem 
hujus Regni noſtri 4»g/zz poteritis procedatis, & partibus prædict. 
plenam & celerem, &c. dicta allegatione non obſtante. Teſte me 
ipſa, &c. Et ſuper hoc eadem Elix. petit Judicium & Seiſinam ſuam 
verſus prædict. 1homam Norden de tertia parte Tenementorum præ- 
dict. cum pertinentiis. Super quo viſis, & c. Conſideratum ef, &c. 
Quod prædict. Eliabetha recuperet ſeiſinam fuam verſus præfatum 
Thomam Norden de tertia parte Tenementor' prædictor. Et quod is 
dem Thomas ex pectet fi prædict' Triſtriamus Tenementa prædict. un- 
de &c. ei warrantizari debeat pro recompenſatione valentiæ tertiæ 
partis prædict' verſus eundem Triſtriamum ratione Warrant illius ha- 
bend durant minore ætate ſua, Et donec manus dict Dominæ Regi- 
nz a poſſeſſione terræ ipſius Triſtriami amoveantur. 

Virtute Brevis iſtius mihi direct' ultimo die, & c. habere feci infra- 
nominat* Eliz. plenariam ſeiſinam de tertia parte Meſſuagii, viz. de 
una Aula parcell' Meſſuagij predict. ac de una Camera five Conclave 
in Meſſuagio prædict. exiſtent', necnon de uno Solario, ac de una par- 
cell ambulatorij vocat* a Gallery, alia parcell dict? Meſſuagii neenon 
de tertia parte unius Molendini, viz. de integro Molendino prædict- 
per quemlibet tertium menſem quolibet anno durante vita, &c. oc- 
cupand, & gaudend', &c. 


CCCXXIV. Hil. 25 Elix. In the Kings Bench. 


[ N an Action upon the Caſe, the Plaintiff declared upon cer⸗ 

tain Cozu Which came to the hands of the Defendant , and 
that he converted tt. and ſuppoled the coming to be to his hands 
in London. The Defendant ſaid, That he was ſeized of cer⸗ 
tain Lands in R. in Berks, and that the Plaiutiff did thereof him 
diſleiſe, and ſowed the Lands, and befoze ſeverance he Himſelf 
re-entred, and took away the Cozn, as was lawful foz him to 
do abſque hoc, that any Coꝛn came to his hands in London: and 
by the _— of the whole Court, the Traverſe was holden to 
ve good. 


Hil. 25 Eliz. In the Common Pleas. 
CCCXXV. Wingate and Sands Caſe. 


| ir ms firmæ by Wingate againſt Sands: Jt was moved 
upon Evidence,”That a Fine was levied,andin one Term 
thzeeP2oclamattons were made, and bofoze that the fourth 
clamatton Was made, the Term Was adjourned, lo as the fourth 
Pꝛoclamation could not be made the ſatd Term: It wag agreed 
by 


Cromwell and 7 ownſends 2 
Caſe. 


by the Whole Court, That by that adjournment the fourth 20 
clamation was not executed, but ſhould be ſupplyed the next 
Term, in which the fifth Pꝛoclamation was to be made. 


rin. 29 Eliz. In the Star-Chamber. 
CCCXXVI. The Lord Cromwell and Townſends Caſe. 


En. Lozd Cromwell Exhibfted a Bill in the Star. Chamber 
againſt Roger Townſend Efq; foz that the ſaid Townſend 

in an Action bet Ween James Tavernor Plaintiff, and Ja. Crom- 
well, Firmoz of the ſaid Lozd Cromwell Defendant in Treſpaſs, 
in the favour oz unlawful maintenance of the ſaid Tavernor, did 
pꝛocure a partial Jury to be retozned, And upon the hearing 
of the Cauſe, the matter given in Evidence was. That the ſaid 
1avernor wag à Copyholder of the ſaid Lozd-Cromwell, and 
that the laid Loꝛd, pzetending that the ſatd Tavernor had foꝛfeit⸗ 
ed Copyhold, cauſed the ſaid Ja. Cromwell to make an Entry in 
the right of the laid Loꝛd upon the ſaid Tavernor, upon which 
Entry Tavernor bzought an Action of Treſpaſs againſt the ſaid 
Ja. Cromwell, in Which Action the parties were at Jſſne upon 
the Fozfeiture : and befoze any Venire Facias iſſued, Tavernor 
hearing that one reward, who Was Bapliff of the Liberty 
under the Earl of Arundel, and who ought to have made 
the annel, &c. Was purpoſed to Have made the ſaid Pannel 
not duly.viz to have retozned in the ſame great Gentlemen of the 
Country, who were Lozds of Manos in favour of the ſaid 
Lozd Cromwell; That he went to the laid Roger Townlend 5 
Who was then one of the pzincipal Servants and Agents of the 
ſaid Earl, and ſhe Wed untohim, That if thoſe great Perſons 


and Lozds of Yanozs be returned foz the trial of the ſaid J(ſue, - 


peradventure they Would not ſo eaſily appear foz the Expedition 
of the laid Parties as Gentlemen of an Under=-Conditton; 
and alſo many of them being Lozds of Yanozs, and having 
cuſtomary Tenants , and therefoze not indifferent to try that 
Iſfue ; andp2ayed his D2der to the ſaid Steward fox the making 
of an indifferent Panncl : Upon which laid Conference With 
the ſaid Steward fo the making of an indifferent Pannel, and 
ſbewing unto him that in doing and making of the ſame there 
was not convenient. noz any equal courſe to retozn Knights, 
Eſquires, oz Loꝛds, but rather ſuch ſufficient Perſons foz the 
greater Expedition of Juſtice, and Jndifference of Tryal : And 
afterwards the ſaid Taver:odr exhibited a Petition, ſhewing all 
the ſpecial matter, and pꝛayed him to give oz der foꝛ the making 
of an indifferent Pannel fox the trial of that Cauſe; Which 
Petition Was delivered to the Earl bythe laid Townſend, in the 
name of the ſaid Tavernor ; upon nr to ſaid Carl 9 
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Mich. 75 & 162.30, 21 
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the ſaid Matter, and the o2dering of the ſame to thꝛee of his 
chiefeſt Agents and Counſellozs. viz. Dickſey. Townſend, and 
Chrell, and delivered to them the Book of the Frecholdzy With⸗ 
in the laid Liberty, who actoꝛding to their Commiſſion made a 
Pannel, which Was retozned, and the Jury paſſed with the laid 
James Cromwell in the right of the ſaid Lozd : And if that inter⸗ 
medling of Tow nſend With the Matter, ut ſupra, &c. eſpectalip 
his conference with the Bapylift, be maintenance oz not. Was the 
Queſtion: And by Anderſon and Wray it Was (aid foz Law, 
That becauſe the ſaid Townſend was in a manner a Servant to 
the ſatd Carl, Who had the retozn of the Writs, and one of his 
p2incipai Counſellozs and Agents. and hearing ex inſinuatione 
of the kaid Tavernor the miſdemeanour of the Bayliffofhis Lozd, 
could not do better than admoniſh the laid Bayliff of his duty, 
foz it concerned the Honour of his Maſter, and alſo his Inhe⸗ 
ritance in the ſaid Liberty: But if the ſaid Townſend Had been 
a meer ſtranger to the ſatd Earl, ſo as no ſuch pzivity had been 
bet Wirt them the ſame had been clearly Maintenance in Town(- 
end, as it Was lately adjudged in that Court in the caſe of one 
Gifford. where the parties being at Iſſue, and a Venire Facias to 
the Sheriſt to retoꝛn a Jury, a ſtranger Wzote to one ot the Ju⸗ 
rozs. who was retozned in the Panne], pꝛaping him to appear 
at the day, and to do in that cauſe acco2ding to his Conſcience, 
and the ſame was adjudged Maintenance. Ind afterwards up⸗ 
on full hearing of the caule the laid Townſend by the Sentence 
of the Court Was acquitted of any Maintenance. With great al⸗ 
towance and appꝛobation of many Loꝛds of the Counſel there 


Peſent, Bromley Cancellario tantum exclamante. 


CCCXXVII. Mich. x5 & 16 Elia. In the Common Pleas. 


] Na Urit of Partition the Defendant pꝛayed in Aid, the Plain⸗ 

tiff counterpleaded the aid, upon Which Illue was joyned , 
and found foz the Plaintifl: It Was the Opinion of the Court 
That it was peremptozy toꝛ the Defendant, And the Plaintiff 
ſhall Have the Partition, ſcil. Quod fiat Partitio, and the reaſon 
thereof is foꝛ the delay of the Plaintiff. and foz the vexation of 
the Country Who are to try it; otherwiſe it had been if it had 
been adjudged againſt the Defendant upon a Demurrer, 


CCCXXVIII. Mich. 21 Eliz. In the Kings Bench. 


TP? a Formedon of a Yano , the Tenant pleaded Yoynt- 
tenancy by Fine with J. 5. The Demandant averred the 
Tenant ſole Tenant as the TUrit ſuppoſed, and upon that Iſſue 
was joyned, and found fox the demandant: Upon which a (Urit 
of Error was bzought; and Crroz aſſigned in this That whereas 

upon 


Mich. 215 
Eliz. [ 
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upon Joyntenancy pleaded by Fine > the Writ ought to abate 
without any Averment by the Demandant againſt it; the A⸗ 
verment hath been received againſt the Law: And by Southcote 
at the common Law, If the Tenant plead Joyntenancy by 
Deed, the Writ ſbould abate Without any Jverment, but that 
was remedied by the Statute of 34 E. 1. but Joyntenancy by 
Fine doth remain as it was by the common Law + foz he Haty 
puniſhment enough in that, becauſe by that Plea. if it be falſe, 
he hath. by way of conc:uiton given away the Moiety of the Land 
in demand to him with whom he hath pleaded Joyntenancy :; 
and the Law doth not intend that he will ſo flightiy depart With 
his Land foꝛ the abatement of a Writ : Elte in a Prxcipe quod 
reddat the Tenant confeſleth himſelf to be Uiliain to a Stran⸗ 
ger, the CUrit ſhall abate, without any Averment of Frauk⸗ 
eſtate ; foꝛ the Law t'itends that the Tenant will not enthzawl 
himſel? without-cauſe, Wray tothe ſame intent: But the De⸗ 
mandant may confeſs and avoid the Fine, as to ſay, That he 
who levied the Fine was his Diſſeiſoꝛ upon whom He hath 
befoze entred. #c, And if d enant in Fee⸗ſimple be impieaded, 
and he ſaith, he is Tenant foz life, the Kematnder over to 4. 
in Fee, and p2ayeth in Aid ot A. the Demandant ſhall not take 
Averment, That the Tenant the day of the TUrit bzought 
was ſeized in Fee, Note, That in this Fine Joyntenancy 
was pleaded but foz parcel; and it Was holden by ray and 
Southcote, That the whole Writ ſhould abate, as in a TUrit 
againſt many, the miſnoſmer of the one ſball abate the Whole 
TUrit againſt all the Defendants ; and ſo Where the Deman⸗ 
dant enters into parcel of the Land in demand, if the Land in 
demand be one entire thing, it ſhall abate the Writ in all, Jn 
this Cale the Demandant ought to have in his Writa F oꝛepꝛile 
of the Land, parcel of the Land in demand, whereof the Joynt⸗ 
tenancy by Fine ts pleaded; foz this diſmembzing of the Ma⸗ 
n02. and oeſtruction of the Land whereof the Joyntenancy is 
pleaded, is peravail and beneath the Gift Whereof the Formedon 
ig concetved ; and therefoze in reſpect of the title of the Deman⸗ 
dant, it remains in right parcel of the Manoz. and therefoze it 
ought to be demanded acco2dingly with a Fozepꝛile: But if 
A. gives fo i> a Panoz, except : z Acres in Tail, there if after 
upon any Diſcontinuance the Iſſue in Tail is to have a 
Formedon . in ſuch Caſe there needs not any Fozepaiſe, foz the 
ſaid 10 Acres were never ſevered from the Panoz upon the 
Gift, But if Land in demand be ſeveral as 20 Acres but two, 
this Fozepꝛile is not good, Vide Temps E. 1. Fitz. Br. 866. Præcipe 


unam bovar” terræ; except a Selion, and the TUrit Was abated , 


foz every demand ought tobe certain but a Selion is a parcel 
of Land uncertain as to the quantity, in ſome places it is an 
Acre, in ſome moze, and in ſome leſs, Another point was, 


That becauſe that the Tenant hath admitted and accepted this 
Averment, 
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Averment, ſci]. Sole Tenant as the Urit ſuppoleth; if the 
Court notwithſtanding the admittance of the Cenant ought 
without exception of the party ex Officio abate the Mꝛit: And 
Wray conceived that it might, fox it is a poſitive Law: as if 
a Woman bꝛing an Appeal of Murder upon the death of her 
Bꝛother and the Defendant doth admit it without Challenge 
oꝛ Exception, yet the Court ſhall abate the Appeal, 10 E. 4. 7. 
And Vice the pꝛincipal Caſe there, Non ideo puniatur Dominus: 
And if an Action be bzought againſt an oftler upon the common 
Cuſtom of the Realm, and in the (Urit he is not named (Com- 
mon Holile”) andthe Defendant doth accept of ſuch a Writ 
without any Exception unto it, yet the Court (ball avate the 
Writ ex Otficio, Vide 38 H. 6. 30. 


CCCXXIX. Mich. 21 Eliz. In the Kings Bench: 


Ote this Cale: A makes a Feoffinent in Fee to B.and binds 

Himſelf only to warranty, without moze: is impleaded, 

and voucheth A. who enters into the Warranty. and loſeth, ſo 

as Judgment is given againſt i3. and alſo to recover in value a⸗ 

gainſt . who befoze Execution dpeth: It was the opinion of 

— 8 that B. ſhould have Execution in value againſt the 
eir of A. 


CCCXXX. Mich. 21 Eliz. In the Common Pleas. 


A Seized of Lands in the right of his ile foꝛ the term of 
the lite of the TUlife, made a Feoffment in Fee to the uſe 
of his ſaid Tife foz her life: In that caſe the wife is remitted, 
and it is not like Towntends Caſe, low d Com. 111. fox in that 
caſe the Entry of the TUife was not congeable, foꝛ ſhe was Tex 
nant in tail, which Eſtate was diſcontinued by the Feoffinert 
of her Þugsband, Periam Juſtice cited di enhams caſe, Baron 
ſeized in the right of his Like foꝛ the term of the life of the 
Wife. They both ſurrendzed. and took back the Land to them 
and a third perlon: And it Was holden that the Wife was not 
pꝛelently remitted, but after the death of her Pusband ſhe 
might diſagree, 


CCCXXKXI. Mich 21 Eliz. In the Common Pleas, 


A B and C thzee Bzothers : A. hath iſſue and dyeth, the 
middle 2B2other Purchaſeth Land, and deviſeth the ſame 
to his Son in Tail, and if he die Without I ſlue that the Land 
ſballremain to the King, and Lineage of the Father, ic. of the 
middle Bꝛother, and if the Son of the eldeſt Son 92 the young⸗ 
eſt Bꝛother ſhould have the Land, was the Queſtion; and it 
was the opinion of the Lozd Dyer, That the Son of the eldeſt 
Bꝛother ſhould have it, Michl. 


Waite and Gm 
Caſe. 
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CCCXXXII. Mich. 21 Eliz, In the Common Pleas. 


Leaſe foz life Wag made to B the Remainder to C and D. 


in Tail: It was holden that in this caſe C. and D. can= 


not diſagree to that Remainder Without matter of Kecozd, fox 
they are 'Tenants in Common; but if the Kemainder had been 
limited to them in Fee,ſoas they took joyntly, it had been other⸗ 
wiſe, fo2 then by the diſagreement of the one, the other ſhall 
take the Whole Land, 


Mich. 32 Eliz. In the Kings Bench. 


CCCXXXIIL Maite and Coopers Cale. 


N Ejcctione firmæ betWeen Waite and Cooper: It was found 
by Uerdict, That Cranmer, late Archbtſhop of Canterbury, 
was ſetzed of the Panoz and Bozough of Southwark in the 
right of his Biſbopꝛick, and that the »rior of Morton was ſetz- 
ed of the Houſe in which the Ejectment is ſuppoſed,and held the 
ſame of the ſaid Archbiſhop as of his (aid Manoꝛ and Bozough; 
after which, 30 H. 8. the ſaid Archbiſhop gabe to the King the 
ſaid Manoz and 1Bozough,with confirmation of the Dean and 
Chapter; and that the ſame year the ſaid Prior ſurrendzed, by 
Which the ſaid King Was ſetzed,as well of the ſaid Manoꝛ ano 
Bozough. as of the ſaid Houle, and afterwards the King by 
his Letters Patents gave the ſard Yonfe, and other Lands in 
Middleſex and Eſſex to Curſon and Pope in Fee, tenend' in Libero 
Burgagio per fidelitatem tantum, & non in Capite, pro omnibus ſer. 
vicus & demandis : Ind afterwards King Edw. 5. gave the ſaid 
Mano: and Bozough to the Mayor and Commonalty of London; 
Curſon and Pope covey the ſaid Houſe to Wellh in Fee, who dyed 
without Heir: All the Nueſtion was, What Tenure is here re⸗ 
ſerved upon the Moꝛds and Gzant made by King Hen. 8. to 
Curſon and Pop:. It was ſaid, It could not be a Tenure in 
Burgage, becauſe here is not any Kent reſerved, which ſee by 
Littleton 162, 163, 164. And the Loꝛd Anderton at the firſt very 
ſtrongly inſiſted upon that. Another matter was, becaule here 
is relerved foꝛ all the Lands and Tenements but one Tenure 
fo that if the Court ſhould adjudge the Tenure reſerved to be 
Jurgage, then Lands at the Common Law out of Bozoughs 
ſbowd be holden in Burgage : Allo a Tenure in Burgage can⸗ 
not be created without theſe wozds, ut de Burgagio : And to 
that purpoſe Shute Juſtice agreed, Vide Br. Tenures 94. 
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1 Fullers Core and — Powley and Siers 
Caſe. Caſe. Caſe. 


3 Leoh. 223. 


Mich. 29 Elix. In the Kings Bench. 
CCCXXXIV. Fullers Caſe. 


Nt It is holder by the whole Court in Fullers caſe, That 
if one give 300 l. to another to have an Annuitp of 50 |, 
aſſured to him foz 100 years, if he, his Wite. and four of his 
Childzen lo long ſball live, That this is not Within the Sta= 
tute of Uſury: So ik there had not been any Condition; but 
care is to be taken that there be no Communication ok bozroty= 
ing of any Money betoze, 


Tris. zo Eliz, In the Kings Bench. 
CCCXXXV. Goore and Wink fields Cale. 


D upon an Obligation by Goore againſt Winkfield, the 
Obligation was witten in this Fozm z Know all by theſe 
Pretents, I hat I ZZ. Winkfeld am bound to William Goore in the 
Sum of, &c. for the payment of which Sum I give full power and 
authority to the ſaid Goore to keep the ſaid Sum upon the Profits of 
the Bayliwick of Swinſtall from year to year, until the fame be paid: 
To Which the Defendant pleaded, That the 10 laintiff had le- 
bied parcelof the ſaid Sum, #c. and did not lbew how much, 
and therefoze the pleading was holden not good, And it was 
clearly agreed by the whole Court, That the Plaintiff was at 
Liberty, either to bzing his Action upon the ſaid Obligation, oz 
to leby the Debt accozding to the Clauſe afozeſatd, 


Paſc. 26 Elis. In the Kings Bench. 
CCCWXXXVI. Powley and Siers Caſe. 


83 bꝛought Debt againſt Sier Executoz of the Mill of 
one A. The Defendant demanded Judgment of the TWrit 2: 
Foꝛ he ſaid, That one B. was Executoꝛ of the ſaid A. and that 
the ſaid B. conſtituted the ſaid Defendant his Executoz,ſo as the 
TUrit ought to have been bzought againſt the Defendant as 
Executoꝛ of an Executoz, and not as immediate Executoz of 
the ſaid A. The Plaintiff replyed, That the ſaid B befoze any 
pꝛobate of the Mill, oz any Adminiſtration, dyed, and ſo main⸗ 
tained his Writ, upon Which the Defendant demurred. Wray 
was foz the CUrit, toʒ although here be not any Pꝛobate —_ 

il 


Taylors 8 
Caſe. 


Will of A. oz any other Adminiſtration; yet when B. makes his 
Wil, and the Defendant his Executoz, it is an acceptation in 
Law of the Adminiſtration and Execution of the firſt ill. 
Gawdy and Ayliii Juſtices, that the Writ Was not good, Vide 
23 Eliz. Dyer 372» | 


Mich. 19 Eliz, In the Kings Bench. 
CCCXXXVII. Taylors Caſe. 


== was Dutlawed in Debt, where a Superſedeas upon 
Reco2d was delivered to the Sheriff befoze the award of 
the Exigent, Jt was holden that the Party ſhould avoid the 
ſame by Plea: Chen it was moved, It the Plea ſhould be plead⸗ 
ed by Attozney, 02 in Perſon, To which it was ſatd by the 
Juſtices, That where matter in fact is pleaded in avoiding of 
an Outlavozy.he ought to plead it in Perſon ; but matter of Ne⸗ 
coꝛd by Attozney. And ſo Ford Pzothonotary ſaid it was agreed 
in the Caſe of Sir Thomas Chamberlain, 7 Eliz. and ſo it ought 
to be in the pꝛincipal Caſe here, | 


CCCXXXVIII. Mich. 18 Elix. In the Kings Bench. 


Ote, It was agreed fox Law in the Kings Bench, if Leſſee 

koꝛ years grant all his Eſtate and Intereſt to A rendzing 

rent by Jndenture, and foz default of payment a re-entry, And 
the Gzantoz demandeth the rent, and A. demands an Acquit⸗ 
tance, but the Leſſee foz years refuſeth 3 in ſuch caſe 4.may re⸗ 
fuſe to pay ſuch rent, foz the rent is to be paid in this nature 
without an Acquittance ; but contrary if Leſſee foz years had 
leaſed parcel of His Eſtate, rendzing Rent with Clauſe of Re⸗ 


entry, ic, 
CCCXXXIX. Mich. 18 Eliz. In the Kings Bench. 


He King ſeized of a Yanoz to which an 4dvowſon is ap⸗ 
pendant, a Stranger pzeſented, and hts Clerk in by 6 
Ponths : It Was holden, that in ſuch caſe the Gzantee may 
zelent, fo2 the advowſon was always appendant, and the In⸗ 
eritance thereof paſſed to the Gzantee.foz it was not made diſ⸗ 
appendant by the ufurpation, as tn the Taſe of a common per- 
ſon; foz the King cannot be put out of poſſeſſion, But the Pa⸗ 
tentee ſhall not have Quare Impedit of the firſt diſturbance, foz 
that pꝛelentment did not paſs to him, being a thing in Action 
without mention thereof in his Gzanf, Ind ik the Patentee 
bꝛings a Quare Impedit of a ſecondavotdance, he ſhall make his 
pzelentment by the pzeſentment of 9 King, not making men⸗ 
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The Lord — 
Caſe. 


tion of the Uſurpation: Pet if a Biſbop pzeſent foꝛ Lops in 
the caſe ot a common perſon, he ought to make mention of it ; 
foz that is a title to the Patron. 


CCCXL. rin. 28 Eliz. In the Kings Bench adjudged. 


N Ore, In the Cale ok one Manning it Was adfudged. That 
where an {infant Executoꝛ ſold the Goods of his -Teſtatoz 
fox a leſfer pꝛice than they Were wozth,and afterwards bzought 
an Action of Detinue agatnſt the Uendee , upon that Derinue in 
retardatione execution:s Teſtamenti, that the (aid Sale Was good, 
and ſhould bind the Executoz notwichſtanding his Monage. 


28 Eliz. In the Chancery. 
CCCXLI. The Lord Awaleys Caſe. 


be Logd Awdley, 12 H. 7. enfeoff:d Hoddy and ethers of 

certain Lands in the Countyof 5omerſct,and afcerwards 
by Jndenture recitingtheſaid Feoffment, and che Date of it: 
and alſo that it was to the intent that his Feoffees ſbontd 
perfozm his Uill as followeth in effect, v1:2. My Willis,That 
my (aid Feoftees ſball ſtand ſeized to the uſe, that the laid Hod- 
dy ſball receive of the pꝛoſits of the Lands 100 l. which he had 
ſent to the laid Lozd Awdley ; and allo (land ſeized to pay all his 
debts upon Bilis ſigned with his hand; and after the debts 
paid, that the ſaid Feoſfces ſball make Eſtate of the CaidLands 
unto him the (aid Lozd Awdlecy and Jone his Mife and to the 
Heirs of their two Bodies, With divers Uemainders over, 
Tye ſaid Loꝛd had Jſflue by the ſaid Jone, and alſo had Iſſue 
by a foꝛmer Wife a daughter, the Feolfees never made any E⸗ 
Nate to the ſaid Loꝛd and his Wife: And by the Opinion of di⸗ 
vers Juſttces and Dages of the Laws, that uponthat matter 
no uſe was changed; fox it is not any laſt Mill, but an In⸗ 
tent, Ind although that the Feoffees ſhall be ſetzed tothe uſe 
of the Feoſtoz and his Heirs, becauſe that no conſideration 
was, by which they {bould be ſeized to their own ules , yet the 
ſame cannot make any Uſe unto the ſaid Lozd and his (Mike 
in tail Without containing an Eſtate, foz the Wife is a Stray- 
ger tothe Land: And alſo it cannot be a Will, foz the Eſtate 
mentioned in the ſaid weiting, ought to have been made to the 
ſaid Loꝛd and his uSife, who cannot take the ſame by his Cu ill. 
This matter depended in the Chancery: And the advice of the 
Juſtices being there required, they Delivered their Opinions, 
That by the ſaid Writing no Uſe Was changed noz any Eſtate 
veſted in the ſaid Loꝛd and his Wite : And a Decree was there 
made acco2dingly, until pzoof be made that ſuch an Eſtate was 
m 
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Mich, 26 
Eliz. 
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CCCXLII. Mich. 26 Eliz. In the Kings Bench. 
'TY Caſe was in the Kings Bench, in Debt: It Was found 
f by Special Uerdict, That the Leſtator, being polſeſſed of 
divers Goods in London, Where he dyed; and allo at the time of 
his death, the Queen being indebted unto him in the Sum of 
41.105. ſhe then refiding at Whitehall; the Archbiſhop as Me⸗ 
tropolitan, granted licence of Adminiſtration to the Queen; 
and the Biſhop of London afterwards granted licence of Admt- 
niſtration to ].5. The Court ſent to the Civilians to appear in 
Court, and to deliver their Opinions in this cale. and thereup⸗ 
on Lloyd, Doctoz of Law, appeared and argued to this effect , 
viz. That in ancient times in ſuch caſes.the ſeveral Dzdinaries 
committed ſeveral adminiſtrations foz the Goods in their Dio⸗ 
ceſs reſpecibe: In which caſe, the miſchief Was very great, foz 
the Creditoz Was dꝛiven to bzing ſeveral Actions of che Admi⸗ 
niſtrato2s of the ſeveral Ozdinaries: Vide H. 7. 13 R. 2. Admi- 


niſtrators 23. But afterwards upon a Decree, upon a Com- 18 
poſition in ſuch caſes, the Metropolitan committed the Admi⸗ 1 
niſtration: He further argued, That debts cannot be ſatd Bo- 1 
na Notabilia, fog they cannot be ſatd Within oz Without any 1 
County oz Dioceſs, and are things tranſitozp, and therefoze | 1 
called æs alienum: And he ſaid,. That the adminiſtration grant⸗ 1 


edby the Archbiſhop was void, foz as Archbiſbop he had not to 1 
intermeddle Within the Dioceſs of another, but as Legatus Pa- 0 
pæ: And in the time of Hen. 2. Becket Archbiſhop of Canterbury 8 
Was ſtiled Legatus Natus, but now that power Legantine is de⸗ 1 N 
termined, and therefoze the authozity to commit Licences of Was 
Adminiſtration in another Dtoceſs, but in caſe of Bona Notabilia 12 
is determined: And he ſaid⸗ That by the Civil Law, if aman g * 
deviſeth all his Goods in ſuch a County, by that debts do not Kepa; 
paſs; and yet by eſpecial wozds a man may deviſe his debts, 

Awbrey Dectoz argued to the contrary 3 and he confeſſed that 

in ancient timegevery Dadinary in ſuch caſes committed licen⸗ 1 
ces of Adminiſtration: But he denied that the Pꝛerogative 0 


which is now pꝛactiſed in ſuch caſes by the Metropolitan 1 ; 
was given upon any Compoſſtion, but that it began by Pꝛe⸗ 41 
ſcription: Jf a man in his Journey dyed in another Dfoceſs,. Mult 
notwithſtanding that he had out with him but his neceſſary and ant! 


oꝛdinary Apparel, in ſuch caſe the Metropolitan committed the 
Adminiſtration ; and he ſaid, Chat as he conceived, debts are 


Bona Notabilia , & ſecundum fictionem Legis, they are local Wm 7s 
and he ſaid, to make Bona Notabilia it ig ſufficient if the In⸗ WATER +5 
teftate have 3 |. in one Dioceſs, and 2 l. in another Dioceſs * 1 hi 
But he ſaid, That poſito, that Bona Notabilia are not in the F 1 
caſe; pet the Adminiſtration granted by the Metropolitan is 4 ö We 


not void until it be revoked + Fox although that the Metropoli⸗ i 
wr _ 1 


Paſc. = 5 * 20 
Elix. Eliz. 


tan on the right of his Biſbopzick, hath not to intermeddle in 
another Diotels; pet in this caſe, becauſe the archbiſhop of 
Canterbury ig a Patriarch: (Foz in Chziſtendom there are four 
great Patriarchs, and eight leſſer Patriarchs, whereof the 
Archbiſhop of Canterbury is one,) and by reaſon thereof, he hath 
general x\urisdiction though all England, Ireland, &c. But 
now by the Statute, his Authozity is reſtrained, Fox he can⸗ 
not cite any other out of other Dioceſs by any Pꝛoceſs: But 
no:withſtanding, he may do manygreat Acts by hinſelf,oz his 
Chancelloz in every Dioceſs: and he argued very much upon 
the Pzerogative of the Archbiſbop of Canterbury. Che Juſtices 
did not then deliver any Opinion in this caſe, Quzre, Tf Let⸗ 
ters of Adminiſtration of the Goods of a common perſon be 
committed to the Queen, if good, The caſe was adjourned, 
Vide Cook 5 part, Ucre and jetfreys Cate, and Cook 8 part, in 
Sir John Needhams Caſe fo the Relolution of this Caſe, 


CCCXLIIK. Paſc. 17 Eliz. In the Common Pleas, 


A Yan made a Leaſe foz life, and afterwards made a Leaſe 

to another foz years, The Dzdinary committed Licen- 
ces of Adminiſtration to A. the Tenant fo; life, and A. joyned 
in the purchaſe of the Fee⸗ſimple of the Land demiſed, Jt was 
holden by the Juſtices, that the Fee was executed foz a Yoiety ; 
fo2 the Kemainder foz years was not any impediment unto the 
Execution thereof, Manwood conceived that the Term was 
not extinct ; foz it is not pꝛoperly a term, but as an intereſt of 
a term, Which cannot be ſurrendzed, Mounſon, Ye Hath the 
term in auter Droit, viz. 88 Adminiftratoz, therefoze it cannot be 
extinct, Dyer, Tf an Executoz hath a term, and purchaſeth 
the Fee-ſimple, the term is determined, A Moman, Tenant 
fox years, taketh a Husband, who purchaſeth the Fee, the term 
there is extinct, Manwood, True there, foz the Pusband doth 
an act which deſtroyeth the term, viz the purchaſe : But if a 
Moman, being a termoz, marrieth with him in the reverſion, 
the term continueth; foz here is no act of the husband, but 
the act ot theLaw, Dyer wag of Opinion. That the Tenant 
foz life, and the Adminiſtratoꝛ ſbould be Tenants in Common 
of the Fee, The Caſe Was adjourned, 


CCCXLIV. - Mich. 20 Eliz. In the Common Pleas. 


He Caſe was, The Þugband is ſeized in the right of his 
Mile, of certain cuſtomary Lands in Fee, He and his 
Mife by Licence of the Loꝛd makes a Leaſe foz years by Inden⸗ 


ture rendꝛing rent, habe Iſſue two Daughters, the 1 — 


Mich. 15 2 
Elix. 


dyeth, the Aike takes another Þugband, and they have Jſſue 
a Son and a Daughter, the Husband and Mife dye, the Son 
is admitted to the reverſion, and dyes Without Jſſue: And by 
Manwood,the laid reverſion ſhalldeſcend to all the Daughters, 
notwithſtanding tie half blood; fox the Eſtate foz years, 
which is by Jndenture, by licence of the Lo2d. is a Demiſe oz 
Leaſe accozding to the ozder of the Common Lam and accozd= 
ing to the nature of the Demiſe.the poſſeſſton ſhall be adjudged, 
Which polkeſſion cannot be ſaid the poſſeſſion of the Copyholder, 
foz his poſleſſion is cuſtomary, and the other ts contrary : and 
therefoze the poſſeſſion of the one, ſhall not be the poſſeſſion of 
the other, and ſo no ?olletiio Fratris in this cale: But if there 
had been a Guardian by the cuſtom, oz this Leaſe had been 
made by ſurrender. then the Siſter of the half blood ſbould not 
inherit: And by Mead, the caſe of the Guardian hath been fo 


adjudged, Mounſon to the ſame intent. And if a Copphold 


deſcend to the Don, he is not a Copyholder befoze admittance , 
— he may take the pzofits of the Lands, and puniſh a Tref= 
paller. 


CCCXLV. Mich. 15 Elix. In the Common Pleas. 


3 He Caſe was, A man ſeized of Lands in Fee, deviſed that 
his Wife ſhould take the p2ofits of his Lands until Mary 
his Daughter and Heir ſhould come to the age ot 16 years, ànd 
if the ſaid lary ſhall dye that J. S. ſbould be his Heir, Man- 
wood, The Daughter after ſhe Hath attained the age of 16 years, 
ſbali have the Land in tail; foꝛ Deviſes ought to be conſtrued 
accoꝛding to the intent of the Deviſoz, as near as it may be 
collected, but no intent ſball be taken againſt all reaſon and 
certainty, It is certain that the Daughter ſhall not have the 
Fee-ſimple, foz the ſame ſhould have deſcended to her without 
any Deviſe ; and theſe wozds (it ſhe dyed ) cannot be ttitended 
a Condition, foz it is certain that ſhe ſhalt dye: But if the 
woꝛds had been, befoze the age of 16 years, That after her 
death J. 5. ſhould be his Heir, in ſuch caſe it had been a Condi⸗ 
tion. And when it is ſald, That J S. ſhould. be his Meir, it 
ſhall be intended his Collateral Heir, fo as the Eſtate tail re⸗ 
mains in the Daughter, Vounton and Harper contrary, And 
that ſhe ſhould have but foz life: and by Mounſon, ik J. S. had 
been a Stranger to the Deviſee, ſhe {ould take nothing, And 
this caſe was put by Barham, Serjeant, A, man deviſed 100 1. 
to his youngeſt daughter, 100 l. to his middle daughter. and 
100 |. to his eldeſt daugher, and that all theſe Sums ſbould 
be levied out of the pzofits of his Lands: and it Wag the bet⸗ 
ter Opinion of the Court, that the youngeſt daughter ſbouſd be 
firſt paid, and then the middle, and then the eldeſt daughter 

and that was one Coniers Caſe, HY 
Hic. 


N * 


The Archbiſhop of Torks rde Biſhop of Tondons 
Caſe. 8 Caſe. 


3 Eeon. 159. 


Mich. 16 Eliz. In the Common Pleas. 
CCCXLVI. The Archbiſhop of 7orks Caſe. 


The Caſe was, The King granted to the Archbiſhop of 
York the Toll ot Cozn ſold in the Market of Rippon; and 
afterwards the King granted to the Mayoz and Citizens of 
York to be diſcharged of Toll thzough the whole Realm; and 
afterward the Archbiſhop exchanged his Panoꝛ of Rippon With 
the King fo another Manoꝛ: It was moved tf now the Citi- 
ens of York ſhould be diſchargedof Toll, foz the Gzant to the 
Archbiſbop Was eigne to the Gzant- to the Citizens of York, 
to be diſcharged of Toll in Rippon. Dyer conceived that 
they ſhould not be diſcharged , fox the King had no right; and 
when the King grants over the Yanoz of Kippon, the Gzantee 
ſhall have the Toll notwithſtanding the Gzant made to the Ci⸗ 
tizens, foz the ant made to them Was void, as to diſcharge 
them of Toll at Rippon; fox the Gzant to the Cittzens ſball 
not take effect after the Exchange, foz the Gzant was void ab 
initio : But if the Gzant of the King to the Archbiſbop had been 
but foz life, then the G2zant afterwards made to the Citizens 


. ſhould have taken effect after the Eſtate foz life determined: 


And the better Opinion of the Court was, that Toll ſhould bg 
patd, 
Mich. 29 Eliz. In the Exchequer. 
CCCXLVII. The Biſhop of Londons Caſe. 


T be Caſe was, The King Lozd, Meſne and Tenant. the 
Melnalty is holden in Chiek, and the Tenancy by Service, 


the YBeſnaity Eſcheats by Attainder, now if the Tenancy ſhall 


be holden in Chief, Manwood, It hath been holden, that no 
Tenure in Capite may be, if not by the making of the King: 
And he ſaid, That if befoze the Statute of Welt. 3. the Tenant 
of the King had made a Feoffment to hold of him, ſo that now 
there is Lozd. Melne, and Tenant, and afterwards the Bel- 
nalty comes to the King by attainder, and ik by the ſaid Yeſ= 
naltyto the Crown, the Seigniozy paramount be extinet, then 
the «Tenancy is not holden in Chief; but if the Yeſnalty be 
downed in the Sefgnozy, it is otherwiſe, Some held, That 
there Wag a difference Where the Pelnalty comes to the Seig⸗ 
niozy , and where the Seigniozy comes to the Yelnalty, Quzre. 


Trin, 


 Buroeſs and Foſters 2 
Cate. 
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Trin. 26 Fliz. In the Kings Bench. 
CCCXLVIII. Bargeſs and Foſters Caſe. 


[ N Ejectione ſirmæ the Caſewasg, That the Dean and Chapter 
of Ely were ſeized of the ABanoz of Sutton, whereof the plate 
ac, is parcel demiſed and dimifable by Copy accozding to the 
cuſtom : And that the faid Dean and Chapter by their Deed 
granted the Stewardſhip of the laid Panoz to one Adams, to 
execute the laid Dffice per ie vel legitimum ſuum depurar' eis accep- 
tabilem: Afcer which the ſaid Adams made u Letter of Deputa⸗ 


tion to one Mariot ad Capiend' unam ſurſam redditionem of one John 


Whetteſley and Ann his Wife, & examinand' Ann' prædict. ea in» 
tentione, That the ſaid John and Ann ſhould take back an Eſtate 
thereof foz their lives, the Kemainder to one John Buck in Fee, 
¶ Note the Surrender ought tobe de duobus Metiuagiis. ) Mari- 
ot, Two ſeveral Surrenders of the laid Hugband and Tife of 
the ſaidtwo Yeſſuages, and took an Estate foz their lives, the 
Remainder over to the ſaid John Buck in Fee, upon condition to 
pay certain Moneys. ac. It Was moved, That the Surren⸗ 
der is void, and without warrant; foz the arrans Was ad 
Captend* unam ſurſam redditionem,and Here are to ſeveral Surs 
renders. and ſo the Marrant is not purſued and then the Sure 
render is void, Another matter was, becauſe the Remainder 
to John Buck bythe woꝛds of the Letter of Deputation ſbauld 
be abſolute, and without condition, and nom in the Execution 
of it is conditional, ſo as the conditional Eſtate is not war⸗ 
ranted by the Beputation, But the Court was clear of Opi⸗ 
nion to thecontrary in both the points. That the pzoceedings 
here are ſufficient, and well warraated by the Deputation. A⸗ 
nother matter was objected, becauſe the Surrender and Ke- 
grant fs entred into the Roll of a Court dated to be holden 
2 Maij, and the Letter of Deputation bears date the 3 of June 
after; but as to that the Court Was clear, That the Mit: entry 
of the Date of the Court ſhould not pzejudice the patty, fox 
that Entry is not any matter of Kecozd, but only an Efcroll ; 
and if the parties had been at Jſſte upon the time of the Sur- 
render made, oꝛ of the Court holden, the ſame ſhould not be 
tryed by the Rolis of the Manor, but by the Country: And the 
party ſball give in Evidence to the truth of the matter. and (ball 
not be bound by the Kolls; and accozding to this Reſolution 


Judgment was given. 


— . 
a rin. 


Long and Henning y 
Caſe, 


rin. 31 Eliz, In the Common Pleas. 


CCCXLIX. Long and Hemmings Caſe. ; 


ne Long bzought a Quare Impedit againſt the Biſbop of 
. Glouceiter, Hemmings and Hadnell , Hemmings pleaded, 
That one Tho. Long ſeized of the Yanoz of F. to which the 
Advowſon was appendant, by his Deed granted the advow- 
ſon unto him 17 ie. The Jncumbent pleaded the ſame Plea; 
to Which the Plaintiff Replicande (aid, That befoze the ſaid 
G2ant, viz. 6 Eliz. the ſaid Tho. Long granted to him the ſatd 
MWanoz,xc, and upon Iſſue joyned,the Jury found this Special 
Matter, That the ſaid Feoffment was by wozd, and Livery and 
Seilln was made; and afterwards the laid Tho. Long granted 
the ſaid advowlon to the Defendant ; and afterwards Arcozn- 
ment was had; and if Without Attoznment the advowſon paſ= 
ſed with the Manoꝛ, was the Queſtion. Shuctleworth argued, 
That the Advowſon paſſed as appendant to the Demeſns, foz 
an Fdvowſon (hall be moze pzoperly appendant tothe Demeſng 
than to the Services,foz the Services may be determined ma⸗ 
ny ways, ſo cannot the Demelns; fox if the Services be de⸗ 
termined by Eſcheat, ac. pet the ADvowſon remains appendant 
to the Demeſns; and an Advowſon may be appendant to an acre 
parcel of the Manoꝛ, but not to the Services and ſo an advow⸗ 
ſon may Well paſs without Deed, as upon a - Feofkment of a 
Mano? the Services pals Without Deed, And if a man ſeized 
of a Yanoz With an advowlon appendant, makes a Feoffment 
of one acre parcel thereof, With the advowwſon, the advowlon is 
appendant to that acre, 33 H. 6. 5. although it be not by Deed, 
Vide contra Temps E. 1. Faits & Feoffments 115. 17 E 3.4. It 
ought to be by Deed, 43 E. 3. 24. Walmſley argued to the con⸗ 
trary, The Verdict is. That Tho. Long give not the Banoz 
but the CapitalYeſſuage of F. and all other Lands ano Tene⸗ 
ments of the ſame, which wozds (of the ſame) Have relation 
to the Beſſuage ; and therefoze neither the Manoz of F. nox the 
advowſon paſs : and admit that all the Demefng paſs, yet the 
advowſon cannot paſs as appendant, foz that advowſon ſþall 
paſs as appendant to the whole Manoz, and not to ſuch, oz 
tuch part of it. And by Littleton, 7 E 4. 27. if a man holds of 
me thzee acres by 12 d. and J grant the Services of the third 
acre, the ſame is void: lo here, there is no advowſon appen⸗ 
dant tothe Demeſns: And he ſaid, That in this caſe the ad- 
vowlon is appendant to the Services; and although Services 
are Jnheritances incozpozeal, yet an advowſon may be appen⸗ 
dant to them, as one Office may be appendant to another Ottice, 
and one advowſon to another advowſon 3; H. 8. Dyer 48. g 
man 


The Qucen and the Biſhop'2 
of Norwich's Cale. | 


Man ſeized of a Yanoz. to which an Advowſon is appendant, 
enteoffeth one by Deed of one acre, parcel thereof: and alſo by 
the ſame Deed grants the AdvoWſon. the Abvowſon ſhall paſs 
as in groſs, foz they are ſeveral Gꝛants although but one Deed, 
Another matter was, That Thomas Long enfeoffed. and here 
the Jury have kound, that Thomas Long gave in tail c. And 
he conceived that the Plaintiſf upon that Uerdict (bould have 
Judgment: As in Waſte, the Plaintiff aſſigns the Waſte in 
cutting down of 20 Oaks, and upon Not Guilty, Jt Was found 
that he cut down but 10, the {Plaintiff ſhall have Judgment up⸗ 
on that Uerdict, The Caſe was adjourned, 


CCC. Trin. 19 Eliz, In the Kings Bench. 


W 1 He caſe was. Leſſee fo; life of another bargains and ſells 
by Deed indented and enrolled, and afterwards levies 
a Fine to the Conuſee, Sur Conuſans de droit come ceo, & c Jt was 
holden by the whole Court. That it Was a fozfeiture of his E⸗ 
ſtate ; ko When the Bargainee, being now Tenant foz the life 
of another, accepts a Fine of a Stranger ſur Conuſans de droit, 
&c. that he admit the Fee in him by matter of Recoꝛd, otherwiſe 
it is of a Fine ſur Releaſe. And by Vanwood, If Leſſee to; life 
be diſſeiſed andlevies a Fine to the Diſſeiſoz, ſur Conuſans de 
di u, & the L eſſoꝛ ſhall re-enter, Qnod Dyer negavit, Becauſe 


that the Leſſoz at the time of the Fine lebied had not any thing 


in the Kevertion, but o. ly a Right, Manwood put this Caſe, 


V and is given to 4. and 3. and to the Heirs of B. they are dil⸗ 


ſeized by two, A relealeth to one of the Diſleiſoꝛs. now tyey are 
Joyntenants but fox a moiety, and the Eſtate in the other moi⸗ 
ety ig changed into an Eſtate fox life, 


Trin. 31 Eliz, In the Common Pleas. 


CCCLI. The Queen and the Biſhop of Norwich's Caſe. 


N a Quare Impedit, the caſe Was, That the title to pzeſent 
tothe Church was devolved to the Queen by Lapſe ; The 
atron himſelf pzeſented, and his Clerk Was inducted, and 
fterwards depꝛibed. Jt was the Opinion of the Whole Court, 
'That if the Depzivation was without any covin, that the title 
of the Queen by Lapſe Was gone, 


Ff 


det 


Aſppool and the Inhabitants? 
of Everinghams Cale. 


Trin, 29 Eliz. In the Common Pleas, 
CCCLII. 4/hpool and the Inhabitants of Everinghams Caſe. 


N an Action upon the Statute of Wincheſter of Huy and Cry, 

by Alhpool againſt the Jnhabitants of the Hundzed of Eve- 
ringham : Jt Was argued by Serjeant Shurcleworth foz the Hun⸗ 
D2ed, and he inſiſted upon this, That the Robbery fox Which 
the Suit Was brought. was committed in the night: and Vide 
Stamtord 33 & 38. It a man be robbed in the day, and the 'Thief 
eſcape, and be not taken, the Toon oz Hundꝛed (ball anſwer foz 
it: as ik he ſhould have ſaid, Ik the Liobbery was not Done in 
the day, the Town oz Hundꝛed ſhould not anſwer foz it: and by 
11 H. 7 5. theLozd cannot diſtrain in the Might foz Rent ar⸗ 
rear, foz the Tenant is not bound to tender his rent in the 
night time, Ind although there are no expꝛels Wozds in the 
Statute of Wincheiter, that Huy and Cry ſhall be made by the 
party robbed, yet in reaſon it is to be pzeſumed that the ſame was 
intended by the Statute, Vide that by theſe wozds in the Sta⸗ 
tute it may be impiped, viz. That no pain as yet hath been ap⸗ 
pointed foz their Concealments and Lacheſs, Which (Lachels) 
impozts, That none ought to be charged in ſuch caſe, but 
here there Was a defalt, and no defalt can be where there was 
not notice, and all the courſe is. Huteſiam & clamorem fecit, & 
notitiam inhabitantibus dedit; and ao this Woꝛd (Conceal ment) 
amounts to as much, foz none can be ſaid to conceal that 
whereok he had no notice. And vide Stamford 35, 36. if the Fe⸗ 

lon eſcape the Hundzed ſball ant wer to the party robbed, who 
hath made iduy and Cry: But the Whole Court Was clear that 
Muy and Cry oz Notice to the Jnhabitants, Was not requiſite 
by the Statute : foz as it was ſaid by the Zozd Anderſon, it 
might be that the party robbed Was bound, ſo as he could not 
give notice, 02 make Huy and Cry, oz it may be he Was killed 
by the Thieves; and b. 28 E. 3. 11. Freſh ſuit is to be made 
from Town to Town, and from Country to Country, and that 
Freſb fuit is to be made by the Jnhabitants of the Hundzed, 
and not by the party robbed, foꝛ no mention is made of fach 
Frefh ſuit: And that Will moe clearly appear, ik We take 
to the Common Law befoze the Statute of Wincheſter; fog 
befoze the ſaid Statute, the Law was, That every Town 
and City ſhould be guarded by the Inhabitant g. dc. ſo that 
if any ſuſpected perſons did reſozt to ſuch Tovon oz City. he 
ſbonld be ſtayed until the next Seſſions: in which Caſe he 
{hould have deliverance accozding as he could acquit Himſelf; 
And if any Town oz City failed therein, and then a Robbery 
had been done, the County ſhould anſwer fox it; foz at = 
own 


Neals 2 


Caſe. 1 


own peril they were bound to guard the Country: But there 
was ſome difference betwixt Bobberies committed in the day 
time, and Robberies done in the night. which fee 3 E. z. o 
Corone 293. Mhere a man killed another in the day, and the 
Felon was not taken, but eſcaped in the night, and the Cowon 
Was amerced foz the ſame, becauſe there the Adventurers came 
in the day time, and the Felon Was not taken. And as to that 
Which is found by the Uerd ct. That the Kobbery was done poſt 
occaſum ſolis, & per lucem diurnam, the Opinion of all the Juſti⸗ 
ces Was, That with ſuch a Robbery the Hundzed ſhould be 
charged, fox that at ſuch time ok the day Travellers are 
commonly dzawing to their Lodgings, And afterwards Judg⸗ 
ment was given foz the Plaintilt. 


Paſc. 29 Eliz. In the Kings Bench. 
CCCLIII. Neals Caſe. 


[| N a falſe Impꝛiſonment by Neal againſt the Bayoz Sheriffs, 
and Commonalty of the City of Norwict:: The Crit was 
directed ro the Cozoners of the ſaid City : and Exception wag 
taken tothe TUrit, becauſe it Was not directed to the Sheriff of 


the ſame City, but to the Cozoners: But the Exception was 


Diſallowed by the Court, foꝛ the Sheriff was part of the Coz- 
pozation, And alſo it hath been adjudged, That a Sheriff can⸗ 
not ſummon himſelf : The TArit Was holden good, 


CCCLIV. 


Ohn Grendon bzought Treſpaſs foz breaking of his Cloſe 
againſt Thomas Albany: and upon the pleading, the Caſe 
was. That Francis Bunney was ſetzed, and 1 Maj 20 Eliz. by 
Deed indented enfcoffed M. H. to the ule of the ſaid Francis 
Bunney foz the term of his life, the remainder to D. in tail, 
the remainder to E in tail, the remainder over to F in Fee: 
Jn which Deed of Feoffment there was a Proviſo, That if it 
ſbould happen one b. P to dye without Iſſue Male of His Boz 
Dy, that then it ſhould be lawful foz the ſaid Francis Bunney at 
all times, during his life, by his Deed indented, to be ſealed 
and delivered in the pzeſence of thzee credible TUitneſſes, to 
alter. change, diminiſh oz amplifie any Uſe oz Uſes limited by 
the ſaid Deed oz any Uſe oz Uſes thereof to any perſon oz per⸗ 
ſons, and to limit after the death of the (aid Francis to begin: 
After Which the ſatd Francis Bunney x Aprilis, 23 Elz. by his 
Deed indented did renounce, relinquiſh, and kurrender to the 
Catd M +1. D. r. & F. all ſuch liberty, power, and authozicy of 
rebocation, which he had after the _ 7 the ſaid P. P. _—_ 
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220 | Grendon and —_— 
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out Jſfue.,#c, and further did remiſe, releaſe, and quit-claim to 

them the ſaid Condition, P2omile, Covenant, and agreement 
afozeſatd. and all his ſaid Power, Liberty, and Authoꝛity and 

further granted to them and their Peirs, that at all times then 

after, the ſaid power, liberty, and authoziry ſhould ceaſe, and 

to all intents and purpoſes ſhould be void. After which #: b. 

Note that in dyed Without Iſſue, : Maij 23 El:z. after Which 20 May 24 Elz. 
this Caſe Fran- the ſaid Francis Bunney by Indenture between him and the ſaid 
err D. (ealed and delivered as aboveſaid, altered the fozmer Uſes, 
for life, enfeof- AND cobenanted and agreed With the ſaid D. that from thence⸗ 
ied one 7: up- kozth the laid M. H. and his Heirs ſbould be ſeized to the uſe of 
ſaid O. entred the Plaintiff and his Yeirs, It was argued by Altham. That 
for a Forfei- by that Feoffment made by the ſaid Francis Bunney to the ſaid 
_ F. the liberty and power afozeſatd was not extinct oz loſt , foz 
the liberty and power Was not then a thing in elle, becauſe then 

P. P. wag alive; and alſo the liberty is collateral to the Land 

whereof the Feoffment is made, 39 H.6.4;3. The Son and 

Heir apparent diſſeiſeth his Father, and hereof enfeoffeth a 
Stranger, the Father dyeth, now againſt his own Livery the 

Son doth not enter; but if the Father dyeth, then the Son ſhall 

enter; which pꝛoveth that the Livery is not ſo violent as to de⸗ 

ſtroy a future Right, but that after Wards it may be well revived 

a tortiori, in our caſe Where the thing pꝛetended to be extinct is 

. ineerly collaferal, 34 E. 3. Fitz. Garr. 69. Jn Aſſize of Com- 

mon, the Releaſe of the Father with (Warranty of the Land, 

fs no bar. becauſe it is of another thing. 15 H.. 11. Ceſtuy 

que Uſe Declares by His Mill, That his Feoffees ſhall ſell his 

Lands, and dpeth, the Feoffees make a Feoffment to the 

ſame uſe yet they may ſell, ſo as againſt their Livery, the 
Authoꝛity to ſell remains to them. And he cited Brents caſe,Dyecr 

340. Where a future Uſe is limited to his Wife that ſhall be. ſball 

not be pꝛevented by a Fine oz Feoffment, And vide the Statute 

of Fraudulent Conveyances 27 El. where a Conveyance is 

made with Clauſe of Revocation if afterwards the party makes 

ſuch a Conveyance, bargain, ſell, oz grant the ſaid L ands fox 

money. 02 other good conſideratton paid oz given, (the firſt Con» 

vepance not being revoked that then ſuch fozmer Conveyance 

againſt the laſt Purchaſoꝛs, ſhall be void. Another matter was, 
admitting that the ſaid Power and Liberty be not extinct by 

the ſaid Feoffment, It by the ſaid Jndenture oz Henunciation , 
Kelinquiſhment, N eleaſe, ac. it be deſtroyed: And he ſaid, that 

a thing in eſſe could not be releaſed, Litt. 105. & 4 H. 7. 10. A 

Leaſe foz years to begin at a day to come cannot be releaſed be⸗ 

fo2e that it come in eſſe. 11 H. 6. 29. Br Damages 138. In Dez 

tinue, The Defendant would have conkeſſed the Action, if the 

Plaintiff would have releaſed the Damages, and the Þlatntiff 

would have ſo done. but could not befoze Judgment : foz vefoze 
Judgment the Plaintiſt had not intereft in the damages, = 
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he Was intituled to them by the Judgment; lo Lands in anci⸗ 


ent Demelne are recovered at the Common Law, and Execution 
had acco2dingly, and afterwards the Lozd reverſeth the Judg= 
ment. the Tenant notwithſtanding that keleaſe may enter, foꝛ 
his title Which accrued to him by the reverſal, was not i eite 
at the time of the Keleaſe, And it was adjudged » 3 liz that 
where i eſſee fox years deviſed his term to his Ulife.if ſhe ſhould 


ſo long live, and if ſbe dyed Within the laid term, that then the 


reſidue of his term {hould go unto his daughter. who then ſhould 
be unp2zeferred, and dyed, the daughter releaſed to her mother all 
her right in the ſaid Land, the mother dyed Within the term, 
That that Releaſe did not bind the daughter, foz that at the 
time of the Releaſe ſhe had not any title, Cook contrary 2 And 
he ſaid, That by the Feoffment the ſaid power and title Was 
extinct ; and he well agreed the caſe cited befoze of 15 H. 7. fox 
in ſuch caſe the Uendee of the Feoffees {ball be in by the Devile, 
and not by the Feoffeeg. 9 H. 7. x. The husband makes a diſ- 
continuance of the Land of his Wife, and takes back an Eſtate 
to him and his wife, by which his Wife is remitted, they have 
Illue, the wife dyeth, the husband ſhall not be Tenant by the 
Courteſie, foꝛ he hath extinguiſhed his future right by the Li⸗ 
very, 12 All. ultimo. A Præcipe hzought againſt A. Who loſeth 
the Land by erronious Judgment , and afcer Execution had, 
enters upon the demandant, and makes a Feoffment, his 
CUrit of Erroz is gone, 38 E. 3.16. In a scire Facias to execute 
a Fine, the Plaintiff recovers, and makes a Feoffment in Fee, 
and afterwards the Tenant in the ocire Facias by TUrit of Er⸗ 
roꝛ, reverſech the Judgment in the 5cire Facias, Now the Plains 


tiff in the >cire Facias ſhall not habe a nevo Scire Facias. 34 +2. 6. - 


44. A Kecovery againſt B by falſe Dath. and after Execution 
had. B. enters, and makes a Feoffment to a Stranger who 
enfcoffs him who recovers, it is a good bar in an Attaint, 2 
H. 8. 29. The Feoffees to an Uſe are diſſeiſed, the Diſſeiſoz en⸗ 
feoffeth Cettuy que Uſe, Who enfeoffs a Stranger now by that 
Feolfment his right to the Uſe is extinct 3 And as to the Re⸗ 
leaſe, the ſame is not pzoperly a Releaſe , but rather a Defea- 
ſance to determine the power and authozity afozeſaid, as if A. 
enfeoffeth B. with warranty, and afterwards B. covenants with 
A, that the ſaid Warranty ſhall be void that Covenant ſhall 
enure, to defeat and determin the Warranty: And afterwards 
in the pzincipal Caſe, Judgment was given againſt the Plain⸗ 
tiff, See moꝛe of this Caſe in Cook 1. part. 
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Owen and —_—; 
Caſe. | 


Trin. 29 Eliz. In the Kings Bench. 
CCCLV. Owen and Morgans Caſe. 


Ante 26.8 93. gr Owen bzought a Scire Facias againſt Morgan, to have 


Execution of a Fine levied 8 Elz. by Which Fine the 
Land Was given to the Conuſee and his Hetrs,and the Connſee 
rendꝛed the lame to husband and Wife, (Note that the Hul⸗ 
band was the Conuſoz,) the remainder in Fee to the now de⸗ 
mandant (and Note that the TArit of Covenant was bez 
tween the Conuſee Plaintiff, and the Þugband Defozceant , 
without naming of the Wife) and afterwards, the Pugband 
ſuffered a common. Recovery, Without naming of the mike: 
The husband and Wife dyes without Jſue,and now Owen, to 
whom the remainder in Fee was limited by the Fine, bꝛought 
the Scire Facias, in bar of Which the Recovery Was pleaded: It 
was argued by Serjeant Shuttleworth, That the Recovery had 
againſt the Husband only, was a good bar, and ſhould bind 
the remainder : and he ſaid, That the Mife ought not to be 
named in. oz party to the Recovery. foz nothing accrued to her 
by the Fine, becauſe ſhe was not party to the Writ of Cove⸗ 
nant, noꝛ party to the Conuſance and none can take by the ren⸗ 
der, Who was not party to the TUrit of Covenant, and to the 
Conuſance, Vide 30 H. 8. Fines 108. Mone can take the firſt C- 
ſtate bythe Fine, but thoſe who are named in the Crit of Co⸗ 
venant. ac, but every Stranger may take by Remainder, Vide 
3 E. 3. Er. Fines 114. 6E. 2. Fines 117. 7 E 3. Scire Facias 136. 
It is ſaid by Horton, If ſuch a Fine is accepted, it is good, 
The Caſe was adjourned, 


CCCLVI. 


A Seized of a Yansz.toWhich two parts of the Advowſon 
„were appendait pzeſents,aud afterwards aliens the Baz 
no2 With the appurtenances the Alienee pꝛeſents and purchaſeth 
the third part of the Advowſon, and pzefents again one A. who 
was Chaplain to the Duke of Rutland, ànd had a Dilpenſation 
from the Pope : Eliz: befoze the Statute wag repealed, and 
was tnſtituted and inducted, and afterwards accepted of a plu⸗ 
rality, viz. another Benefice. and dyed : « Eliz. The Queen pꝛe⸗ 
ſented foz Lapſe. and her Clerk was inſtituted and inducted ; 
The ſaid Lozd of the Manoꝛ dyed ſeized inter alia, and that Mas 
no2 Was allotted to the Wife of D fox her part; and he bzought 
a Qare Impedit, It was moved if D. ſhould not joyn in the 
QD Impedit With him Who had the third part, and by Walmſ⸗ 
ley he is not to jopn in it, 22 E. 4. by Brian, It an Advowſon del⸗ 
cends 


The Preſident of C orpus Chriſti 
Colledge Caſe. £ 


22 


cends to four Coparceners, and they make partition to pzeſent ; 


by turns, and the third doth pzeſent When the ſecond ought, foꝛ 
that time the pzeſentment is gone, but When it comes to his turn 
again, he ſhall pꝛeſent; Which pzoves that they are as ſeveral 
— 1 and therefoze ought not to joyn, dc. It Was ad⸗ 
journed. 


Temps Roign Eliz. In the Kings Bench. 
CCCLVII. The Preſident of Corpus Chriſti Colledge Caſe. 


\ JOte, It Was holden by Cholmley Serjeant, Plowden, and 
many others, in the Caſe of the P2eſident of Corpus 
Chriſti Colledge in Oxford. That if the ſaid Maſter oz Pꝛeſi⸗ 
dent of any ſuch Colledge.by his TUill deviſeth any Land to his 
Colledge, and dyeth, ſuch Deviſe is void: Foz at the time 
when thꝛ De vile ſhould take effect, the Colledge is without a 
Dead, and ſo not capable of ſuch Deviſe; fog it was then an im⸗ 
perfect Body: And fo it was holden by the Juſtices upon good 
advice taken thereof, | | 


CCCLVIII. Temps Roign E/zz In the Kings Bench. 


Na Warrantia Chartæ, the Defendant ſaid that the-Plaintiff 
had not any thing in parcel of the Land the day of the Writ 
bzought: It in a Præcipe quod reddat the Tenant aliens, and 
afterwards vouches, the Uouchee is not bound to enter into the 
Marranty: But here in this Caſe it may be. That at the time 
that the Plaintiff requeſted the Defendant fo Warrant he was 
Tenant of the Land, in which Caſe the warranty is attached, 
and then ik ever the Land be recovered againſt him, he ſhall have 
this Writ ; andof this Opinion was Brown Juſtice : Foz the 
Land which the Defendant had at the time of the requeſt , is 
bound by the requeſt, but ik he alieneth after the requeſt, He ſhall 
not have the CUarranty, | 


CCCLIX. Mich. 9 Eliz. In the Kings Bench. 


| A Man ſeized of a Wanoz, in Which there are dibers Copy⸗ 
holds, andthe Cuſtom there is, That if any Copyholder 
leaſeth his Land above the term of one pear that he ſhall fozfeit 
his Copyhold, A-Copyholder committed ſuch a Foꝛkeiture, and 
afterwards the Lozd leated the Panoz foz years, and the Lellte 
entred fo2 the Foꝛfeiture; and Welton laid that his Entry Was 
not lawful ; foz although that the Heir may enter fox a Conditi⸗ 
on bzoken in the time of his Anceſtoz, decauſe he is privy is 
blood; pet the Leſſee oz Feoffee cannot do ſo,foz he is 3 _ 


N Mich IO 
Eliz. 8 


ger, ſuch a one ot whom an Eſtranger ſhall not take adbantage. 
Dyer, Ik this fozfeiture be pzeferved by Womage, and enrolled 
in the Court Rolls, the Leſſee may Well afterwards enter; fox 
by the fozfeiture the Copyhold E ſtate is void and determined, 
as if a L cafe foz years be made, rendꝛing Rent upon Condition 
to ceaſe if the Rent be not paid. here pꝛelentiy. by the not pay- 
ment, the Intereſt of the term is determined, and of that the 
Gzantee of the Reverſton ſhall have advantage, 


CCCLX, Mich. 10 Eliz. In the Common Pleas, 


N Aciton upon the Caſe Was bzought koz ſtopping of a 
wap: The Plaintiff declared that the Duke of »utfolk 
was ſetzed of a Youſein D. and let the ſame to the Plaintiff fox 
life. and that the (aid Duke, andail thoſe whoſe Eſtate, ac. have 
uſed time out of mind, ac. to have a way over the Land of the 
Defendant to the Park of O. to carry and recat ry (Mood neceſ= 
ſary foz the ſaid Houſe from the ſaid Park to the ſame Youtle ; 
and further declared, That the Defendant Obitupay!t the way. 
Jt Was moved by Carus, That upon that matter no Action upon 
the Cale lay, becauſe the Frecholdof the Houle is in the }5lairz 
tiff, and alſo the Freehold of the Land, over which.3c.,is in the 
Detendant * But if the Plaintiff, oz the Defendant, had but an 
Eſtate fox years, then an Action upon the Caſe would lye, and 
not an Aſſize, and it is not material; It the ]laintiff had but 
an Eſtate foz years in the Park quod fuit conceſſum per totim Cu- 
riam: It was alſo holden, That this wozd Obitupavr ts ſuf= 
ficient without any moe, Without ſbewing any ſpecial matter 
ok the topping, as the erecting of any Gate, Hedge, Ditch ac. 
fo Obitupavit implyes a INuſance continued and not a perſonal 
diſturbance, as fozeſtalling. oz ſaying to the Plaintiff upon the 
Land where, #c, that he ſhould not go over.oz uſe the ſaid way, 
foz in ſuch caſe, upon ſuch a diſturbance, an Action upon the 
Caſelyeth: But as to a local and real diſturbance. the wozd 
Obſtupavit amounts to Obſtruxit: and although in the Detcla⸗ 
ration is ſet down the day and year of the ſtopping. yet it ſhall 
not be intended that it continued but the ſame day koz the wozds 
of the Declaration are further, By which he was ditturbed ot his 
way, and yet is, and ſo the continuance of the diſturbance is al⸗ 
ledged, and of that Opinion Was the Whole Court, Leonard 
Pzothonotary, Ye hath declared of a Pzeſcription, habere viam 
tam pedeſtrem, quam equeſtrem, pro omnibus & omnimodis Carri- 
agus, and upon that Pzeſcription he cannot habe a Cart way, foz 
every Pzeſcription eſt ſtricti juris. Dyer, That is Well obler⸗ 
ved, and J confeſs that the Law is ſo; andtherefoze it is good 
to pzeſcribe habere viam pro omnibus Carriagiis, Without ſpeaking 
either of a Hozſe, o2 a Foot-way, 


CCCLXI. 


Sir Richard | Lewknors 
Caſe. 8 


CCCLXI. 


' A Enfeoffed 3. to the intent that B. ſhould convey the ſaid 


Land to ſuch perſon as A ſhould ſell it. A.ſoldit to C.to 
whom B. refuſed to convey the Land; and thereupon he bzought 
an Action upon the Caſe againſt B. And by Wray Chief Ju- 
ſtice, and Gawdy Juſtice. here is a good conſideration, fox here 
is a truft, andthat Which is a good conſideration in the Cnance- 
rv, is in this caſe ſuffictent, Shute Juſtice was of a contrary 


Opinion. And afterwards Judgment was given foz the Plain⸗ 


tiff; 
Mich. 2 9 Eliz. In the Common Pleas: 
CCCLXIL. Sir Richard [ ewknors Caſe. 


QIr Richard Lewknor ſeized of Wallingford Park, made a leaſe "ſk 
4 


thereof foz years, and dyed ; the Leſſee granted over his 
term to another, excepting the Mood the term expired, and an 
Action of Waſte was bzought againſt the ſecond Leſſee by the 
Coparceners, and the Husband of the third Coparcener, being 
Tenant by the Courteſie. Shuttlewood and 5nag Serjeantg, 
did argue, That the Action would not Iye in the kozm it was 
bzought: and the firſt Exception Which Was taken by them was, 
becauſe the Action was general, v:z. Quod fecit vaſtum in ter- 
ris , quas Sir Roger Lewknor, pater prædict' of the Plaintiff cu- 
jus hzredes ipſz ſunt prefat' Defendent. demiſit; And the Count 
was; that the Keverſion was entailed by Parliament unto the 
Heirs of the Body of Sir Richard Lewknor , and fo they con⸗ 
ceived that the TUrit ought to have been ſpecial, cujus hæredes 
de Corpore, ipiz ſunt: Fog they ſaid, that although there is 
not any ſuch TUrit in the Regiſter yet in novo Calu , novum 
eſt appozendum remedium : And therefoze they compared the 
Caſe to the Caſe in Fitz. N. B. 57. VIZ. Ik Land be given to 
Pusband and Wife, and to the Heirs of the Body of the (Aike, 
and the Wife hath Illue and dyeth, and the Husband commit⸗ 
teth waſte, the Writ in that caſe, and the like, ſhall be ſpecral, 
and ſhall make ſpecial recital of the Eſtate. And ſo is the Caſe 
26 H. 8. 6. where Ceſtuy que uſe makes a leaſe, andthe Leſſee 
commits Waſte; there the Action Was bzought by the Feok⸗ 
fees, containing the ſpecial matter, and it was good although 
there was not any ſuch weꝛit in the Regiſter cujus hzredes de 
Corpore, and We are not to deviſe a new fozm in ſach caſe, 
but it is ſufficient to ſhew the ſpecial matter to the Court. 
And the wo2ds of the (Urit are true, foz they are Heirs 
to Sir Roser Lewknor : and the Count is ſufficient, purſuant 
and agreeing to their TUrit ; fox —_— Heirs, alihough they 
| are 


> 0 


162, 


Sir Richard Tera 
Cale. 


are not ſpecial Yeirs of the Body, and fo the Court was 
of Opinion that the Crit was good notwithſtanding chat 
Exception. Ind Andcrion ànd Pertam IJuſtices „aid, That 
the Caſe is not to be compared to the Cale in 12 Nat. Brev wn 
57. koz there he cannot ſhew by Whole demiſe the Tenant hold⸗ 
eth i: he doth not ſhew the ſpectal Conveyance, v:2 that the 
Land was given to the Hugband and TWiſe and to the ers of 
the Body of the Wife, 3202 is it like ro the Caſe of 0 <6. 
foz the ſame cauſe Foz always the demiſe ok the Tenant o!:ght 
to be ſpeciaily ſhewed and certainly which it cannot be in chele 
two Caſes, but by the dilcloüng of the title alſo to the rever⸗ 
fion, Another Excep.ion was taken, becauſe that the Writ 
doth ſuppoſe Q od tenuerum, which, as they conceived , ts to 
be meant. that :enuerunt jopntip, whereas in truth they were 
Tenants in Common. Walmſlev contrary, becauſe there is 
not any other fo:m of Trit, fox there is not any Writ which 
doth contain two icmerunts. and the woꝛds of the Writ are true, 
quou nus ut, Although tenucrunt in Common; but although 
they Were not true, yet becaule there is no other foꝛm of (Urir, 
it is good enough: as Littleton, A a Leaſe be made fox half a 
year. and the L eſlee doth N aſte. yet the Writ (hall ſuppoſe Q 
tenyu:t ad termmum annorum, and the Count {ſhall be ipecial 3 
40 b.. 41E.2.13. If the Lefſce doth commit Waſte and grant⸗ 
eth over his term, the Crit (hall be bzougyt againſt the Gꝛan⸗ 
toz, and (hali ſuppoſe, Q19d renet, and yet in truth he doth 
not hold the Land, and the UWrit (hall not contain two [encrs, 
Aiid luch alſo Was the Opinion of the Court, The third Ex⸗ 
ception Was becauſe that the Writ was bꝛought by the two £92: 
porceners, and the Heir of the third Coparcener , woithoueng⸗ 
ming of Tenant by the Courteſfe: And thereupon n cited 
the Tale of 4 b. 3. That whe.e a Leaſe is made foz life, the 
Hemainder fo2 like and the Tenant koꝛ like doth waſte, he in 
the Keverſton cannot have an Action of Taſte during the life 
of him in the Kemainder : So in the like caſe . the Heir of the 
third Coparcener cannot have waſte, becauſe there is a mean 
Eſtate fox life in the Tenant by the Courteſie. And to pꝛove 
that the Tenant by the Courteſie ought to joyn in the n22tt he 
cited the Caſe of 3 E. 3. Which he had ſeen in the Book at large, 
where the Keverſion of a Tenant in Dower Was granted to 
the Puzband, and to the Heirs of the Hugband,and the Tenant 
in Dower did waſte. and they did joyn in the Action of Taſte , 
and holden good: And fo is 17 E. z. 37. & F. N. B. 59. & 
22 4. 6. 25. \\.\mil-y contrary; fox here in our Caſe. there 
is nothing o be recover:D by the :Lenant by the Courteſie, toz 
he ca no recover damages, becauſe the diſinheriſin is not to 
him, and ihe term ts expired and therekoze no place waßed is 
to be recovered and therekoꝛe it is not like to the Books which 
have been vonched Foz in all thoſe the Tenant was in poſicſ- 
lion 
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lion and the place waſted was to be recovered. Which ought to 


go to both, accozding to their Eſtates in Reverſton, but ſoit is 
not here; fo2 in as much as the term is expired, the Land is 
in the Tenant by Courteſie, and ſo he hath no cauſe to compla n. 
And ſuch alſo was the Opinion of the Whole Court. that the 
Cart: was good notwithſtanding the ſaid Exception. Then 
concerning the pꝛincipal matter in Law Which was. whether the 
Writ was Well bzought againſt the ſecond Leſſee, oz Whether 
it ought to have been bzought againſt the firſt Leſſee: It was 
argued by >hurrl-worth, Chat it ought to have been bought 
againſt the firſt Leſſee ; foꝛ when he granted over his term, ex⸗ 
cepting the Trees, the Exception Was good, ergo, &c. Fox 
when the Land upon Which the Trees are growing ts leaſed 
out to another, the 'Crees paſs with the Leaſe as Well as the 
Land and the p2ofit of them is in the i eſſee during the term. 
and therefoz2e When he grants his term he may well except the 
Urees as well as the Leſſoz might have done, And that is pꝛo⸗ 
ved by the Statute of Marlbriage, fox befoze that Statute the 
Jellee Was not puniſhable foz cutting down the Crees, and 
that Statute doth not alter the pzoperty of the Crees.but only 


that thc Leſſee ſhould render damages if he cut them down. ac. 


Alto the wozds of the Writ of Waſte pzoveth the ſame, Which 
are. viz. n terris, domibus, &e. ſibi dimiſſis. And the Leſſee might 
Have cut them down foz Keparation, and tog Firewood. if there 
Were not ſufficient Underwood, which he could nor have done, 
if the Trees had not been excepted: And in 23 H. 8. br. it ig 
holden, that the excepting of the Trees, is the excepting of the 
Soil. And ſo is 46 F. 3.-. . where one made a Leaſe excepting 
the [Uoods and afterwards the Leſſee did cut them down , 
and the Leſſoz bzought an Action of Treſpaſs, Q'zre vi & ar- 
mis cloutum treg. , &. and it Was good, notwithſtanding Ex⸗ 
ception Was taken to it: And it is Holden 12 K. 4. 8. by Fairfax 
& Littletan, That if the Leſſee cut the Trees that the Leſſoz 
cannot carry them away, but he is put to his Action or Maſte. 
Ferner and W miley Serieanis contrary: And they conceived 
that the Leſſee hath but a ſpecial pꝛoperty in the Trees, viz. foz 
Fire-booft, Plough⸗boot. Houſe⸗boot #c, and if he paſs over 
the Lands unto another, that he cannot reſerve to himſelt that 
ſpectal p2operty in the Trees, no mote than he who hath Com⸗ 
mon appenbant, can grant the pzincipal, excevting and reſer⸗ 
ving the Common : oz grant the Land excepting and reſerving 
the Common; oz grant the Land, excepting the Foidage, The 
grand pzoperty of the Trees doth remain in the le ſloꝛ and 
it is p2oved by 10 H. 7. 30. & 27 H. 8. 13. If Tenant foz 
life and he in the Keverſton joyn in a J eafe, and the Leſſee 
doth Waſte they (hall joyn in an Action of Waſte. and the Te⸗ 
nant for life ſhall recover the Free-hold, and the firſt Leſſoz the 


damages, which p2oves that the pꝛoperty of the Trees is in 
Gg 2 hims 
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him: As to that, that he was diſpuniſbable at the common 
Law, that Was the folly of the Leſſoz : and although it was ſo 
at the common Law, vet it is other Wiſe at this day foz when 
the Statute ſays, That the Leſloz ſball recover damages foz 
the (caſte, that the pꝛoperty of the Trces is in him. as the 
Statute of Merton cap. 4. enacts, That if the Leſſoz do ap⸗ 
pꝛove part of the {Uaſte having ſufficient foz the Commoners, 
and they no: withſtanding that bzing an Allize, they ſhall be 
barred in that Caſe, and the Loꝛd may have an Action of Crec⸗ 
paſs againſt them if they bzeak the Hedges, by fozce of that 
Statute, as ft hath been adjudged; fo2 the intent of the Sta⸗ 
tute was to ſettle the Inheritance of the Land appꝛobed with⸗ 
out interrupiton of the Commoners , and ſo in this caſe : But 
note, Chat by the Statute of Marloridge, the L eſfo; ſhall reco⸗ 
ver damages foz the Youſes, dc. Which are waſted xc, and yet 
a man cannot infer thereupon, that therefoze the Leſſee hath no 
intereſt no2 pꝛoperty in them: and ſach intereſt Hath he in the 
Trees notwithſtanding the wozds of the Statute, Which is 
contrary to the meaning, as it ſeems ; and therefoze Q tre, if 
there be any difference bet Wirt them and what ſhall be meant by 
this Woꝛd ( vroperty.) But the damages are given by the Sta- 
tute in reſpect of the pzoperty Which the Leſſo2 is to have in re⸗ 
verſion after the Leaſe determined, Anderſon Chief Juſtice, The 
Leſſoz hat? no greater pꝛoperty in the Trees, than the Com⸗ 
moner hath in the Soil, Walmſley 2 H.7.14. & 10 H.. 2. The 
L eſſo2 may give leave to the Leſſee to cut the Trees. and the 
ſame ſhall be a good Plea in an Action of cUaſte, and the reaſon 
of both the Books is, becauſe the p2operty of them is in the 
Leſſoz. And to this purpoſe the difference is taken in 2 H. 7. 
betwixt Gzavel and Trees. 42 E. 3. If a Pꝛioz licence the 
Leſſee to cut Trees. the ſame {hall diſcharge him in a Writ of 
Waſte bꝛought by the Succeſſoz; but if the Leſſee cutteth down 
th? Trees, and then the Pꝛioz doth releaſe unto him, the 
ſame ſhall not bar the Succeſſoz, and ſo is 2: H.6. And he ci⸗ 
ted Culpeppers Cafe - El:z. and 44 E. 3. Statham, and 40 Atl. 22. 
to pꝛobe that the Leſloz ſhall have the Windfalls, Ik a Stran⸗ 
ger cutteth down Crees, andthe Leſſee bzingeth an Action of 
'Treſpaſs,he ſhall recover but only to hislols, v:2. foz lopping 
and topping, As to that which was ſaid, That if the Leſſee 
cut down Trees, that the Leſſoꝛ cannot take them away, that 
is true, fo2 that theretsa contract of the Law, that if the Lel⸗ 
lee doth cut them down, that he ſhall have the Trees , and the 
Leſſoz have treble damages foꝛ tham, Allo he ſaid, That the 
Trees are no part of the thing demiſed. but are as Servants, 
and ſhall be foz Reparatione, AS ik one hath a Piſcaty in the 
Land of another man, the Land adjoyning is as it Were a Ser⸗ 
vant, viz. to dꝛy the Mets. So if one hath Conduit Pipes 
Iytng in the Land of another, he may dig the Land to 9 the 
Pipes, 
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Pipes, and yet he hath no Intereſt noz Frechold, To that 
which was ſaid, That by the excepting of the Trees upon the 
Land the Land upon Which they (ood ts excepted; It is true, 
as a Servant to the rees fox their nouriſhment, but not o:her- 
wiſe 2 Foz if the Leiloz ſelieth the Crees, he after wards ſhall 
not meddle with the Land, but it Wi l be wholiy in the Leſſoz , 
qua iuv'ata caula. tollitur effectus; and if the Leſſee tyeth a Hoꝛſe 
upon the Land where the Trees ſtood, the Leſſoz may diſtrain 
the ſame fo: his Went, and avow as upon Land within his 
diſtreſs and fee, and holden of him: And he laid that the Lef- 
ſoz might grant the Trees, but ſo cannot the Leſſee: and there= 
foꝛ he laid that the pꝛoperty is in the Leſſoʒ and not in the Leſ- 
ſee. and if the Leſſoꝛ granteth them, they paſs without Fttozn- 
ment. but contrary if the Leſſoz had but a #everſton in them; 
ao ik the Leſioz cutteth them down, the Kent ſhall not be ap⸗ 
$32.:;10ned andthereioze they are no part of the thing demiſed, 
#82 t. 7. & Yemps@. . Fitz. Waſte, in two oz thre places it 
ic holden, That if the Waſte be done Spariim in a Cloſe oz 
Gꝛound the Leſloz {hail recover the Whole then admit that the 
©Trecs are cut down. If the Exception ſhall be good how ſhall 
the thing Waſted be recovered, and agatuft Whom $ quod nota. 
Anterior. Chief Juſtice, did concetve that the Exception was 
void. and thyat the Action was well bꝛought; and he ſaid, Jt 
Was a knaviſh and a fooliſb demile. and it it ſbould be good, ma⸗ 
ny miſchicts would fol io. Which he would no. remember. Wind- 
ha was of the ſame Opinion; and he ſaid. That the Leſſoz 
might have accepted them, and ſo take from the Leſſee his Fire- 
boot, Plough bont, dc. Which ſball go with the Land, Periam 
Juſtice agreed. hat as to ſuch a ſpecial pꝛoperty none can have 
tt but ſuch a one who hath the Land and therefoze the Exception 
ot the Mood by the +. eſfee Was void: But as to the other 
things, perhaps if they Were Apple-trees.oz other Fruit=trees, 
the Exception had been good: Alko although the Trees were 
not let Directly, yet they are after a ſozt, by a mean annexed to 
the Land, And ik the Action Were bzought againſt him who 
made the xteption, he cannot plead that they were let unto 
him, and therefoze he doubted of the Exception, Rhodes Ju⸗ 
ſtice alſo ſaid, That he doubted of the Exception ; and he ſaid, 
That the Book of 44 K. 3. is, that the Leſſee ſhould Have the 
Windtalls; and did not much regard the Opinion of Statham. 
But Anderſon was of Opinion that the Leſſo2 ſbould have the 
Windfalls, Note, The Caſe Was not at this time adjudged, 


but adjourned, 
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CCCLXIII. Hi. 29 Eliz. In the Common Pleas. 


; Copyholder with licence of the Lozd made a Leaſe foz 
A years, and afterwards he ſurrendzed the Keverſion, with 
the Kent. to the uſe of a Stranger, Who was admitted accozd= 
ingly, It was moved, Ik here there needed any Attoznment, 
either to ſettle the Keverſion, oz to create a Pꝛibity. Jt was the 
Opinion of Rhodes and Windham Juſtices, That the Surrender 
and Admittance, (ut ſupra) are in the nature of an Attozument, 
92 at the leaſt do ſupply the want of it. 


Mich. 29 Eliz. In the Common Pleas. 
CCCLXIV. Belland Langleys Cale. 


N 'Treſpa(ſs, the Caſe was thus That A. Was Lozd of a 
Pano, of Which B. held Black Acre by Copyof Court=iioll 
in Fee accoꝛding to the Cuſtom : A. made a Feoffment of the 
ſaid Black Acre to a Stranger ; B dyed, The point Was, Ir now 
the cuſtomary intereſt ve determined againſt the heit of B. Fox 
it Was moved. becauſe that the Feoffee had not any Court, the 
Petr of B. could not be admitted, noz the death of his Anceſtoz 
pꝛelented becauſe but one Copyholder: But all the Court held 
the contrary. andthat the Copy ſhould bind the Feoffee , and 
the ceremony ok admittance was not neceſſary ; Foz otherwiſe 
every Copyholder in England might be defeated by the ſole act of 
the Lozd, viz. his Feoffkment, But the Lozd by his own act, 
Which ſhall be accounted his folly: hath loſt his advantages, viz. 
Fines, Periots. and ſuch other Caſualties, 


Mich. 29 Eliz, In the Common Pleas. 


CCCLXV. Boxe and Mounſlowes Caſe. 


＋ Homas Boxe bꝛought an Action upon the Caſe againſt John 
Mounſlowe.That the Defendant ſlandzed him, in ſaying, 
That the ſaid Thomas Boxe is a perjured Knave , and that he 
would prove the ſaid Thomas Boxe had forſworn himſelf in the 
Exchequer, &c. and ſuppoſed the ſaid wozds to be ſpoken in 
London 4 Feb. 28 Eliz. Et pradit' Johannes Mounſlowe per Jo- 
hannem Lutrich Attornatum ſuum venit & defendit vim & inju- 
riam quando, &c. Et dicit quod prædict' Tho. Boxe actionem ſuam 
verſus eum habere non debet ; quia dicit quod prædictꝰ Thomas 
Boxe being one of the Collectozs of the Subſidies . befoze the 
ſpeaking of the ſaid wozds, viz. 27 & 28 Eliz, in Curia Scacca- 


rij 
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rij apad Weſt, did Exhibt a Bill againſt the ſatd ſohn Moun- 
ſlowe, containing, That the laid Join being aſſeſſed in ten 
pounds in Goods, the laid Thomas Boxc came to him, and Dez 
manded ok him ürteen ſhi lings eight pence which the ſaid Join 
Mounilowe did refuſe to pay; and that demand and refuſal was 
ſuppoled to be in London in Breaditreet; Et pro verification bi- 
miiiorum ad unc & ibid' Sac amentum Corporale per Bar ones pra- 
far Thomæ Boxe præſtitii: The ſatd Thomax Boxe ſwoze the ſaid 
Bill in ſubſtance Was true, wb: rever?, the ſaid John Mounfloue 
Did not refuſe : per quod the fatd John Mounfloue, poſtea, viz, 
prædict. tempore quo, &c. dixit de fræfat' Thema Boxe præ- 
dict. verba. &c. p out ei bene I cuit: Che Plaintiff replyed, that 
the Defendant ſpake the Wozds de injuria ſua propria aulgue cau- 
ſa per prziac. Johannem Mounſlowe ſuperius allegata ; Et hoe pe- 
tit quod inqu.ratur per Curiam, & prædiet deienders ſimiliter. 
And a Ven.rc Facia« Was awarded to the Sheriffs of London, 
and it Was found foz the Plain iff. and damages 4001. And 
ns it was moved in Arreſt of Judgment that there Was no 
good Trial noz the Jfſue Well joyned * fox the Iſſuedoth con⸗ 
fiit upon 2 points triable in ſevere! Counties, vis the Dath wh!'ch 
was in the © xchequer, and that ongh to have been ti ved in Mid- 
dicie x ; and the matter Which he aſtirmed by the Path viz the de⸗ 
nnd and the rekuſal to pay the ſubſioy, and that was alledged 
tobe in ondon, and is there o be tryed; and the JTae, viz. de 
i wa propra goeth to both, foz the ubi revera Will not a⸗ 
mend the Caſe. as lcnam Juftice ſaid and beth are material: 
Fo! the Defendant ought to pꝛove that ihe j-laintiff made ſuch 
ary and aiſo that the ſubtance and matter of the Dath was 
ns: true. foz otherwiſe the Plaintiff cannot be p2cved perju⸗ 
red. And therefoze the Counties here. (if they might) ſhouid 
hare joyned in the @ryal: And the Opinion of the Court was 
againſt he Plaintiff Foz Au dere aud M.nc han ſaid. That 
if this Iſſue teuld habe been tryed by any one of the Countics 
without the other, it ſhonid moſt pzoperiy and naturaily have 
been tried in Middleſex, where the Dath was made, foz the 
Perſurp, if any were Was in the ix: Lequer : But they ſaid 
Che Iſſue here Was ill joyned becauſe it did ariſe upon two 
points triable in ſeveral Counties , Which could not joyn 3 
whereas the Plaintiff mignt have taken Iſſue upon one of 
them weilenough. fox each of them did go co the whole, and 
if any of them were found fox the Pleintiff that he had ſuift- 
cient cauſe to recover, G2dy moved that it ſhould be helped 
by the Statute of Jeofails. Which ſpeaks of miſ-joyning of 
Illues. anderion, The Illue here is not miſ joyned: Foz if 
the Counties could joyn, the Iſſue were good but becaule 
that the Counties cannot joyn, it cannot be well tryed: But 
the Iſſue it ſelf is Well enough. Windham and Khodes were of 


the ſame Opinion; but Peria:2 doubted it. Anderſon ſatd, That 
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if an Iſſue tryable in one Court, be tryed in another and 


Judgment given upon it, it is Crroz, And afterwards 
Lutrich the Attozney ſaid, That it was awarded that 
they ſbould re⸗ plead; Nota, quod mirum: Foz firſt, the 
Statute of 32 1. 8. cap. 30. fpeaks of miſ-joyning of Pꝛo⸗ 
ceſs. and not miſ-joyning of Iſſues; and admit that this 
Caſe is not wur hin any of thoſe Clauſes, each of them being 
conſidered by it telf, yet J conceive it is contained Within the 
ſubſtance and effect of them. being conſidered together, Alſo J 
conceive, it is within the meaning of both Statutes , viz. 32 
H. d. cap. 30. & 16 kliz. cap. 14. foz J conccive, the meaning of 


both Statutes Was to waſte delays, circuits of Actions and 


Moleſtations, and that the party might have his Judgment 
notwithſtanding any defect, if it were ſo, that norwithſtanding 
that defect. luſf.cient title and cauſe did appear to the Court,and 
here the Plaintiff hath ſufficient cauſe to recover, if any of the 
points of the Jilue be found fox him: Foz if it be found that 
the matter and ſubſtance of the Dath be found true, Which might 
be tryed Well enough by thoſe in London) the Plain iff had 
cauſe to recover ; Mherekoze. J conceive that the Uerdice in 
London ig good enough and effecrual 3 And note, that Rhodes 
ſatd that he Was of Counſel in ſuch a caſe in the Kngs bench, 
betWigt Nc and Dent. 


CCCLXVI. Mich 19 Eliz. In the Common Pleas, 


Ie Caſe Was, A. granted B. a Rent-charge out of his 
Lands to commence When ]. 5. dyes without Iſſue of his 
75896) ; J. S. dyes having Iſſue and the Jfue dyech Without 
Iſſue : Dyer ſaid. That the Gzant ſball not take effect, foz J. S. 
at the time of his death had Iſſue, and therefoze the Gant 
ſhall not then commence. and if he dycth, then not at all by 
Manwood. And yer and Manwood fatd, If the wozds had 
been to begin hen J. 5. ts dead without Iſſue of his Body, then 
ſuch a Gzant ſbould take effect, when the Iſſue of Jo dyes with⸗ 
out Aue, ac. And they laid, That if the Donee in tail hath J\- 
ſue, Which dyeth without Illue. the Formedon in Reverter ſhall 
ſuppoſe that the Donee himſelf dyed with Iſſue, foz there is an 
Intereſt. And there is a difference betwixt an Intereſt and a 
Limitation: Foꝛ if J give Lands to 4 and 3. foz the term of 
their lives, if either of them dyeth, the Survivoz ſball hold the 
Whole: But if J giveLands fo A. fox the lives of B. and T.now 
if 5. oz C. dyeth, the Whole Eſtate is determined, becauſe it is 
but a Limitation, and B. and C. have not any Intereſt. 


CCCLXVI. 


Elix. 


m 4. 


CCCLXVII Temps Roign E/zz. In the Common Pleas, 


He Frior of Bath let his Manoz of A. to C. foz life, ren⸗ 

dzint Rent; and after the Pꝛioʒy Diſſolved, the King let 
the whole Manoꝛz, With the appurtenances to . 5. Dyer. The 
matter depends upon this point If the Demeſns be ſevered 
from the Services during the life of the Leſſee, And he conceib⸗ 
ed that the Lozd could not hold a Court, i ſuch power were not 
reſerved upon the Leaſe ; contrary i but parcel had been leaſed, 
quod fuit conceſſum. Welch, The Demeſngare ſebered from the 
Services fo eber, as if they had been granted in Fee but 
here, having regard to the Leſfoz, the Demeſng and Services 
are united, and make one Mano: But as unto the | eſſee,and 
all others, the Services ate in grofs: and ſuch alſo was the 
Opinion of yer: And he ſaid. That if a Biſhop Leaſes the 
Demelns of his Manoꝛ foz life, and dyeth, the Keverſſon ſhall 
be in his Ducceſſoz, and Was in him in his life time in the right 
of his Church; and if Hugband and (life, ſetzed of a Yanoz 
in the rigyt of the (Wife, let the Demelns of the laid Manoz 
foz lite, pet he hath the Reverſion in the right of his TUife, and 
in ſuch Caſe it remains a Yano ; but if the Husband alone had 
105 * he had gained the Reverſton to him, and ſevered it from 
the Maͤndz. 


CCCLXVIII. Zrin. 33 Eliz. In the Common Pleas. 


1 Cale Was, Aman 30 Eliz. made a Feoffment in Fee to; Leon 252. 
the uſe of himſelf foꝛ life, and after to the uſe of his firſt 
Son and his Heirs : The Father and the Feoffees befoze Iſſue, 
Foz mony, by Deed gave. granted, and enfeoffed J. S. and his 
Peirs, who had no noticeof the uſe: the Tenant foz life had 
Iſſue, and dyed. the Jſſue entred. Glan vill, The uſe limited to 
the firſt Son is deſtroyed ; foz Without regreſs of the Feoffees 
it cannot riſe, and it is gone by the Livery, Vide Plow. Com. 3.47. 
And alſo he put the Caſe of the Earl of Kent, Who by the Ke- 
teaſeof the ſurviving Feolfees, a dozmant uſe was deſtroyed, 
and could not afterwards be revived, Harris , The uſe might 
riſe without the entry of the Fcoffees; and he put a difference 
betWixt an uſe created befoze the Statute, and created after; 
fo in the firſt caſe they ought to enter, and if they be Diſabled 
by any Act, as in the caſe of Gaſco gn and the Earl of Kent, it 
ſball never riſe ; but in the latter caſe all the anthozity and con⸗ 
fidence is by the Statute taken out of the Feoffees , and the 
uſe contingent ſhall riſe Without aid of the Feoffees, by the 
operation of the Law; foz the Land is bonnd tothe uſes, and 
charged With them as upon a Recovery in a Warrantia Chartæ, 
the Land of the Defendant is 2 x loco & tempore 3 And 
2Yy ac⸗ 
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Trin. 33 4 
Elix. 


actoꝛding to the common Experience in Conveyances foz pay- 
ment of the Kings Debts, as in the cale of boden and Dennis , 
the Debtoz ot the King made a Feoffment in Fee unto the ule of 
himſelf and his Heirs until he ſhould make a default of payment 
of ſuch a Sum to the Queen at ſuch a day,. and foꝛ default to the 
ule of the Queen and her heirs. Cooper, There needs no en⸗ 
try of the Feoffees; and he put the difference befoze put by Har- 
ris, between an uſe created befoze, and an uſe created after the 
Statute : and now the Feoffees have not any power to revive 
oꝛ deſtroy ſuch uſes. but are only as inſtruments to convey the 
uſes, foz the ule is created upon the Livery, and is transferred 
by the Statute, if the perſon to whom the uſe is limited be ca⸗ 
pable thereof at the time of the limitation: and he put the Caſe 
of Feoffments to uſes, 30 H 8. and there is a great difference be⸗ 
twirt uſes limited bekoꝛe and after the Statute : foz they have 
not ſuch a Seiſin Whereof they may make a Feoffment, And 
he put the Caſe of Cheny and Oxenbridge ; Cheny let to Oxen- 
bridge fox 60 pears, and afterwards enfeoffed Oxenbridge to the 
uſe of Cheny Himſelf and his TUtfe, fox their lives. with di⸗ 
vers Remainders ober; and it was adjudged in the Court of 
Wards. that by that Feoffment the term Was not extinct: And 
he put the Caſe of the Lo2d Pager, adjudged in the Kings Bench; 
A Feoffment was made to the uſe of the Feoffoz fox life, the 
Kemainder to him whom the Feoffoz ſhould name at his death 
in Fee; the Feoffoz and the Feoffees foz good conſideration 
tevy a Fine to a ſtranger and afterwards the Feoffoz names one 
and dyes, the party named by the Fcoffoz (hall have the Land 
notwithſtanding the Fine, Beaumounr , The confingent uſe 
here is utterly deſtroyed ; and it appears by the pꝛeamble of the 
Act of 27 H. 8. that the makers of the ſaid Act did not favour 
Uſes, but their intent was utterly to root out Uſes; and if con⸗ 
tingent Uſes, Which are not, noz can be executed by the Sta- 
tute, ſhould ſtand in fozce, the miſchief would be That no Pur⸗ 
chaſo2 Would be ſecured of his Purchale, but ſhould always be 
in danger of a new bozn uſe, not befoze known, And he ground⸗ 
ed his further Argument upon the reaſon of vianwood and Dy- 
er, Uhere a man makes a Feoffment in Fee to the uſe of him⸗ 
ſelf and his TUife that ſhall be and afterwards he and his Feof- 
fees, and thoſe in rematuder make a Feoffnent co divers new 
Feoffees; and unto new Uſes. and afterwards takes another 
wife and dyes: it ſeemed to the ſaid 2 Juſtices that by that Feoff⸗ 
ment ut ſupra the contingent Ule Was deſtroyed : foꝛ When the 
Eſtate Which the Feoffees accepted of is taken away, which is 
the root and foundation of the Uſes, which are the Bzanches 
and Body of the ſaid Tree, it necefſarily follows, that they al⸗ 
ſo be taken away. And foꝛalmuch as the Feoffees by their Live⸗ 
ry are barred to enter foz torecontinue the Eſtate which ſhould 
yield the ſaid Uſes, they alſo are gone and extinguiſhed, Yelver- 


ron 


T 337 $Mith. s 
Eliz. 5 2 Fac, 
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ton conceived that notwit hſtanding the Feoffment, that the uſe 
did riſe in its due time accozding to the limitation of it. Quezre, 
the Cale wag not UKeſolved but Adjourned, 


CCCLXIX. Trin. 33 Eliæ. In the Common Pleas. 


1 * a Replevin, the Defendant avoWed foz Damage fealant, 
the Plaintiff in bar of the Jvowzy thewed, That he is in⸗ 
habitant of ſuch a Town, and ſbeſwed. that every inhabitant in 
every Meſluage in the ſaid Town had uſed to have Common in 
the place Where. #c, Glanvill, The Pzeſcription is not good foz 
want of capacity in the party who pꝛetends intereſt, fog it is not 
certain. but applyed to a multitude ; and he put divers caſes to 
pꝛobe the ſame, as 22 H. 6. 21 H. 7. I. Mariz, Dyer 100. The 
King grants a Rent probis hominibus de Iflington, the ſame ts 
void, foz they are not capable. Harris, The Pꝛelcription ts 
good; and he agreed that a confuſed multitude could not pꝛe⸗ 
ſcribe in matter of Intereſt, but in an Eaſement oz Diſcharge , 
as in a Way to the Church, and that by reaſon of the cuſtom of 
the Land, and not in their Perſon, Vide 7 E. 4. 26. Where it is 


pleaded, That all the Jnhabftants within ſuch a Town have 


uſed to have Common there, and foz a Townſhip to have 
a way to the Church, and by Danby it is good; and Lit. 
tleton (atd it ought to be pleaded by way of Uſage: and 18 E. 
4-3. All the Inhabitants of ſuch a Town. time out of mind. have 
uled to have Common at. Where a difference was taken, Where 
the Pꝛelcription is in the Perſon, and where in the Land, 15 E. 
4. 29. Cooper, Jnhabitants of a Tovon may Well pzeſcribe,and 
he vouched Bracton 222, 223. Quando acquiritur ex longo uſu five 
conſtitutione cum pacifica poſſeſſione continua, & non interrupta ex 
ſcientia negligentia & patientia Dominorum, Et etiam omitti poteſt 
per negligentiam - and He vouched Britton 144. Common is ob⸗ 
tained by long lufferante, and alſo may be loſt by long negligence, 
#c. The Caſe Was adjourned, 


CCCLXX. Mich. 5 Jac. In the Common Pleas: 


Enant fox life of a Rent acknowledgeth a Statute, and 

releaſeth to the Terr-tenant, the Statute is foxfeited £ 

Jt was holden by Cook, and two other of the Juſtices in Com- 
muni Banco, That the Rent as to the Conuſee was in eſte. 


CCCLXXI. 


* was holden by Yelverton in his Reading, That if a man 

makes a Leaſe foꝛ two years, and confirms the Eſtate of 

the Leſſee foz 20 years, it is a good confirmation foz 20 years; 

becauſe that all is but a Chattel. 90 | us 
: 2 


226 Mich. 5 | 
Fac. 5 


ꝶ—— — 


CCCLXXII, 


J F 2 Joyntenants are foz life, and the one grants his Eſtate fog 
thelite of his Companion, it was holden to be a Fzfeiture; 
foz firſt it is a Deverance ofthe Joynture, and then a Leaſe foz 
the like of another. 


CCCLXXIIL Mich. 5 Fac. In the Common Pleas. 


TUo men Were joyntly bound in an Obligation, the one is 

Pꝛincipal the other ts Suerty, the Pztncipal dyed, the 
Suerty took Adminiſtration and the Pꝛinc pal having tozferted 
his Oblig tion, the Suerty made an Agreement with the CTredi⸗ 
toz, and took upon him by Bond to diſcharge the Debt; In Debt 
bought by another Creditoꝛ of the Inteſtate. upon fully Admi⸗ 
niſtred pleaded by the Adminiſtratoz, it Was a Queſtion if up⸗ 
on ſbewing of the Obligation, and that he had ſatisfied it, and 
contented it in his pꝛoper Debt he ſbould be relieved upon that 
Plea. It was adjudged he ſbould not, becauſe by the joyning 
with the Pzincipal, the Debt became Higown Debt. 


CCCLXXIV. 


* Land be given to A. and B foz the life of ©. the remainder 
to the right Heirs of A. oz B. Who ſbail ſurvibe: It was hol⸗ 
Den. C hat if + do releaſe to that the remainder was deſtroyed, 
And it Land be given to one in Tail, and if 5. comes co We t- 
minſter ſuch a day the remainder to J. 5. in Fee. if the Eſtate⸗ 
tail deſcends to two Coparceners who make Partition: now 
if J. 5 come to Weiiminiter, the Fee ſball not accrue, becauſe the 


particular Eſtate is not in the ſame plight as it Was betoze, 
CCCLXXV. Mich. 5 Fac, In the Common Pleas. 


T was reſolved,That a Copyholder was not within the Sta⸗ 
tute of Muls. | 


CCCLXXVI. Mich. 5 Fac. In the Common Pleas. 


A Man makes a Feoffment with warranty; Ik the Feolfee 
bzings a Warrantia Chartæ againſt the Veit. who pleads ri- 
ens per diſcent at the time of the Uoucher. and it is found fox the 
Tenant : It was hoiden, That the Plainttff ſhould never af= 
ter have Execution of Lands which after deſcend, foz that it is 


peremptozy foz the Pemandant, 


CCCLXXVII. 


Balls 2 237 | j > 
Caſe. 1 


3 1 | 
CCCXXLVII. Aich. 5 Jac. acljudge acc“. | 5 
1418 

: 


f 
5 55 
1 Queen hath the Ie of Garnſey and cogniſance ot Pleas | 11 3 
„Within it, foz her Jopnture: A man within Garnie) bez 19. 
ing diſturbed to pzeſent to a Church which is void, bzings a WH 
Quare Impedit in C01::uniBanco 3 It was holden in this Caſe, 118 
That Garnſey is an Jlland where our Law runneth not; but it 973 
is otherwiſe of the lle Mar, gc, And it was ſaid, That if the 165 
King grants cogniſance of Pleas, a man ſhall not have cogni- 4 
ſance of Quare Impedit, Aſſiſe, Rediſſeiſin, &c. 1 


CCCLXXVIII. Mich. 5 Fac. In the Common Pleas. 


Ote, It was reſolved by the Juſtices, That if a Parſon 
\ takes a "Benefice above the value of 31. With a Diſpen- 
ſation, and afterwards takes a 3 | Beneftce, that the firſt Be⸗ 
nefice is void by the Statute of 21 H. 8. cap. 13. 


CCCLXXIX. 44 Eliz. In the Rings Bench. 


Ne It was ſaid that it was adjudged 44 Eliz. in Banco 
Repts. What ik Leſlee foz lie granteth his intereſt to his 
Leſſoz, that rye ſame ſhall not enure as a Surrender, becaule 
there wants Woꝛos of Surrender, but ſhall enure by Way of 
Gzant only, 


CCCLXXX, Fil. 5 Jac. In the Kings Bench by Cook. 


T was holden by Cook Chief Juſtice, It a man ſetzed in Fee. Ron 8,4. 
de bileth that after the death of his Son Without iſſue. that sds. 
JS. ſbali have his Lands, that in that caſe the Son hath an E⸗ 
ſtate in Fee determinable, and that the Remainder is good. 


Mich, 5 Fac. In the Kings Bench. 
CCCLXXXI. Balls Caſe. 


A Copyholder pleaded, That the Cuſtom of the Yanoz 
was. that every Copyholder foz life might appoint in the 
pꝛeſence of two others, that ſuch a man ſhould have his Copp⸗ 
hold after his death Without any Surrender tohis uſe and that 
the two Tenants ſhould aſſeſs foz his Fine What Sum they 
picaſed. ſoag it was not leſſer than had uſed to be paid, Where 
the Loꝛd would aſſeſs a reaſonable Fine; and it was adjudged 1 
that it was a good Cuſtom. | j 2 


Faſc. 


' Glaſeocks 2 Sapland and Ridlers 5 Duke and Smiths 
Caſe. CR. . Caſe. 


Paſc. 6 Jac. In the Common Pleas. 


CCCLXXXII. Glaſcocks Caſe. 


A Coppholder alledges the cuſtom to be, That all the Te⸗ 

nants within ſuch a Manoꝛ in Eilex,haduſedto cut down 
Trees to repair their Copyhold and Freehold Tenements 
Within the Manoꝛ and alſo to ſell their Trees at their pleaſure; 
And adjudged a good cuſtom, 


Mich. 1 Jac. In the Common Pleas, Rot. 854. 
CCCLXXXIII. Sapland and Ridlers Caſe. 


FC was adjudged after long argument, That Where the cu-= 
1 ſtom of a Copyhold Yanoz was to admit fo life, and in re⸗ 
mainder to like at any time When there is but one Copyholder 
foz life in poſſeſſion: and during the minozity of the Heir within 
the age of 14 years, his Guardian in Soccage in his own name 
admits a Copyholder in remainder fox life; that it Was a good 
Admittance accozding to the cuſtom , and he was Dominus pro 
tempore Well enough as to that purpoſe; although it Was ob⸗ 
jected by Walmſley, That the Guardian is but a Servanc.and 
not Dominus; but becauſe it was agreed that he had a lawful 
intereſt, the admittance Wag good: And ſs it was adjudged, 


Paſc. 3 Fac. In the Common Pleas. 
CCCLXXXIV. Duke and Smiths Caſe. 


| be was agreed, That ik he in the Keverſion ſuffereth a Com- 
mon Recovery to Uſes, his Heir cannot plead that his Fa⸗ 
ther had not any thing at the time of the Kecovery.foz he is eſtop⸗ 
ped to ſay that his Father was not Tenant to the Præcipe, and 
therekoze it is a good Recovery againſt him by way of Eſtoppel, 


CCCLXXXV. Mich. 6 Fac. In the Kings Bench. 


= a Writ of Erroz bꝛought upon a Judgment given in Com- 

muni Banco in an Ejectione firmæ upon a Leaſe of a Running 
Tater, it was agreed by the Court, That no Livery could be 
made of Running ater, becauſe it is fugitive; but otherwike 
it is of Mater in a ſtanding Pool, fox that is certain and pera⸗ 
mount; and of that Livery ought to be With a diſh of part of 
the Mater. 


' CCCLXXXVL 


Duncombs> SF Wards 
Caſe. 8 Caſe. 


—— 


CCCLXXXVI. Duncombs Caſe. In the Common Pleas. 


'TY Gzantee of a Uent-charge foz life acknowledgeth a 
Statute,and afterwards he releaſed to the Terr-tenant; 
It was the Opinion of Cook Chief Juſtice in Communi Banco, 
that the Kent after the Releaſe ſhould be put in Execution upon 
the Statute, 


CCCLXXXVII. The Opinion of Popham Chief Juſtice in the Kings 


Bench. 


1 was the Opinion of Popham Chief Juſtice, That il a man 


covenant to ſtand ſeized to the uſe of himſelf foz life, the re⸗ 


mainder to the ule of his Executozs, that in that Caſe the Ex⸗ 
ecutoꝛs ſhall take to the uſe of their Teſtatoz : But if a man 
covenant upon good conſideration to ſtand ſeizedto the uſe of the 
Executoꝛs of a ſtranger, that the Woꝛd ( Exccutors) ig a wozd 
of Purchaſe, and they (ball take to their own uſe, 


CCCLXXXVIIL Mich. 7 Jac. In the Common Pleas. 


Ook Chief Jultice put this caſe, It the cuſtom of a Mano 

ts.that every Tenant at his death ſball pay his beſt Beal 
fo2 a Heriot, if a Feme ſole, who is Tenant fo life of this Baz 
noz- taketh a Husband, and afterwards dyeth, ik the Lozd ſball 
have a Heriot: Dodderidge the Kings Serjeant laid that he 
ſhould not, becauſe that the Wife had not Goods, 


Mich, 7 Fac. In the Common Pleas. 
CCCLXXXIX. Wards Caſe. 


N Jnfozmation Was againſt Ward and his Wife, foz his 
A Wives not coming to the Church , upon the Statute of 
28 & 35 Eliz. Jt was laid by Cook Chief Juſtice, That the 
Pus band is chargeable foz the Recuſancy of his TUiife, and he 
ſaid there needed no Conviction 3 but befoze an Jnfozmation the 
Hugband ſhall not be chargeable foz his Tile, but Where he is 
named with the Wife ; and he laid. That the King had a Fee- 
fimple in their Lands, foꝛ he hath it to him and his Heirs and 
Succeſloꝛzs until confozmity, with ſatisfaction of the Arreara⸗ 
geg. Vide Statut. 28 Eliz. Raſtal. Tit. Corone. 
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. 1 $ Edwards and Wattons 


Caſe. Caſe. 


Rolls tit, Waſte. 


Copyl 


Mich. 3 Fac, In the Common Pleas. 
CCCXC. Wheelers Caſe. 


zold cuſtom fs, That a Woman ſhall have a Free 


Bencl 


h. quam diu ſe bene geſlerit, andlive chaſt; and ſhe ig 


incontinent, ot which the Lozd hath not notice, andthe Lozd ad⸗ 
mits her Tenant: It was holden it ſhould bind the Load, al⸗ 
though he had not notice of the Jncontinency, 


JOte fox 


Mich. 5 Fac. In the Star-Chamber. 
CCCXCI. Edwards and Wattons Cale. 


Law in the Star-Chamber, It a man waite a ſcan⸗ 


dalous Letter unto another, and put his name to if, if the 


party who wait it, publiſbeth the ſame either befoze oz after the 
delivery, an Action upon the Caſe lyeth againſt him at the Com⸗ 
mon Law: But if the party who Waites it doth not publiſh it, 
pet he may be ſued foꝛ the ſame in the Star. Chamber: And it was 
ſaid in this Caſe. That he who receives Books which are Wꝛit⸗ 
ten againſt the Religion eſtabliſhed in the Kingdom, and ſhews 
them to others, with Comments of them, he runs into a Præ- 


munire by th 


e Dtatute of 4 Eliz. 


CCCXCII 


De Cale was, A. made a Leaſe of White Acre to B. upon 
condition he ſhould do no Maſte; in Which there was a 
Fiſb-pond ſtoꝛed with Carps, Pikes, and their Fry C. deſtroys 


all the Fiſb, 


B. being upon the Land, foz which A enters; 1. It 


the deſtruction of all the Fiſh, and their Fry, be Waſte within 


the Statute 
are parcel of 


of Glouceſter : It wag ſaid that it was , foz they 
the Inheritance, as are Deer within a Park en- 


cloſed: But it was adjudged 29 Eliz. in Communi Banco in Moyte 


* andEvers Cale, That where a Leaſe of a Yanoz was, in which 


was a Warren of Conies, and the Lellee deſtroyed the Contes, 
that it was not waſte, foꝛ they were feræ naturæ, and thel. and bet⸗ 
tered by them; and ſuch was the Opinion of Walmſley Juſtite al⸗ 
though the Conies Were in a Warren paled and encloſed with a 
Mall; but the deſtroying of Doves in a Dobe⸗houſe is Taſte, 
And it was adjudged in Sir Francis Palmers Caſe, 9 Jac. in B. R. 
That although the cutting of Underwood was not Taſte yer 


deſtruction of the Fiſh by a Stranger, the Lellee being upon 


the eradicating of it was Taſte: The other matter Was, It the 


the 


— Brown and 7, atkers 
Cale. Caſe. 
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the Land were waſte ; it was ſaid it was waſte, foz qui non ve- 
tat peccare cum pollit jubet ; and it Was ſaid , That if a man 
conmit waſte, oz ſuffer another to doit, he did incur the penalty 
in the Statute, But in this caſe it was ſaid. That a Conditi⸗ 
on to defeat an Eſtate ſhould be taken ſtrictly ; As if a Cuſtom 
be, that ił a Copyholder foz waſte done ſhall fozfeit his Eſtate. if 
a ſtranger doth the waſte it is no Fozfeiture, foz thzee things 
in Law ſhall be taten ſtrictly, Conditions, Cuſtoms, Penal 
Laws, AS ik the Cuſtom be, That an Jnfant at the age of 15 
may make a Feoffment, he cannot make it by Attozney, And it 
was adjudged 1 Jac. in Communi Banco in Woodleys Caſe; So 
the Statute of 5 E. C. a Penal Law is. That a man ſball not 
buy any Uictual to ſell the ſame again: Net it was adjudged , 
That Where a man buys Meal, and makes the ſame into 
Starch, and ſells it, he may well juſtifie the ſale thereof, and it 
ts out of the Statute, becauſe it is not the ſame thing, 


Paſc. 8 Jac. In the Kings Bench.- 
CCCXCIIL Wards Cale. 


T was adjudged in this Court, That if a Will be let upon 
Polts.that no waſte Iyeth foz it: and that a Copyhold might 

be of a Mill, as it Was adjudged in Green and Harris's Cale. Alſo 
it was laid, That there is a real and perſonal Fozfeiture of: 
Copyhold Lands; Real ts not neceſſary to be found by the Po⸗ 
mages, as was reſolved in Brocks Caſe ; but uther wiſe it is of 
a Perſonal Fozfeiture: Ind Hil. 8 Jac. a Woman. Capyholder 


built a new Houſe upon the Land, and it was agreed to be a - 


Foꝛkeit ure. EX 
Paſe, 8 Fac. In the Common Pleas. _ 
CCCXCIV. Brown and Tuckers Caſe; 


JF « manhaveCtovers toſucha Houſeand he enlargeth his, 6, 


Houſe, oz buildeth moze Houſes oz Chimneys; the Eſt 
remain to all the Houſes and Chimneys which were there befoze, 
and not to thoſe added oz new builded, as it was adjudged, 


Ratcliffe and Chaplins: 
Cale, 3 


Sh would — > TY — 


1 Roll. 623 


Pac. 8 Jac. In the Common Pleas, 
CCOXCV. Baicliffe and Calis Cale. 


N an Ejectione firmæ between Ratclific and Chaplin upon not 
I gutity pleaded, it Was given in Evidence That time out of 
mind a Cuſtom had been uſed, and that pzoved by TUttneſſes, 
that the eldeſt Heir. be it Male oz Female, ſhould inherit the 
Land; and that it appeated in the Court Rolls of the ſaid 
MDanoz, of which the Land in queſtion Was parcel; two Pze= 
ſidents.to pzove that the eldeſt Siſter ought to inherit. and that 
the poungelt Diller ſhould have nothing in the Land; the one 
Preſident Was 8 Eliz and the other 18 r iz. In the other ſide in 
diſaffirmance of the cuſtom, it was given in Evidence, divers 
Court⸗ Rolls 6 H. 4. and eſpecially one Pꝛeſident, That both 
Siſters ſhould inherit as Coparceners did by the common Law: 
notwithſtanding Which the Jury found foz the cuſtom in regard 
they upon their own knowledge knew the uſage of the Country. 
and that in divers places it had been ſo uſed in the Hundzed 
within which this Wanoz Was. But in this caſe it Was agreed 
bythe Court, That if the cuſtom had been that the eldeſt Siſter 
only ſhould inherit, yet by that cuſtom the eldeſt aunt oz the 
eldeſt Neoce ſhould not inherit the Land: And to it is in the caſe 
of Borough Engliſh, where the cuſtom is, That the youngeſt 
Son ſhall have the Land. it doth not give it to the voungeſt 
Uncle, foz cuſtoms ſhall be taken ſtrictly: and Folter Juſtice 
laid. That ſo was adjudged in one Lotnams caſe: Ind in the 
Argument of this taſe, it was ſaid by Cook Chief Juſtice, That 
there are two Pillars of Cuſtom, one the common uſage; the 
other, that it be time out of mind: and therefoze upon the Evi⸗ 
dence given to the Jury, the Court enfozced the parties which 
maintained the cuſtom to ſhew ]92eſtdents inthe Court-Kolls to 
pꝛobe the uſage, and he ſaid, that without ſuch pzoof , and that 
it had been put in ure, although it had been deemed and repozted 
to have been the true cuſtom 3 vet the Court could not give cre⸗ 
dit to the pzomiſo by TUitnelles. | 


Caſe. and Spencers Cale. 


Arden and Goads : The Earl of Rutland 243 


Paſc. 8 Fac. In the Common Pleae. 


CCCXCVI. Arden and Goads Caſe. 


1 N an Action of Treſpaſs upon the Caſe foz divers Goods , 
che Declaration Was of Trover and Converſion of them to 
the Deiendants uſe 2 Upon Mot Guilty pleaded, they were at 
Iſſue, and there an Inventoꝛy of the Goods was given in Evi⸗ 
dence to the Jury, as the Goods Were appziſed by Upholſterers: 
Andinthts Evidence another | oint did ariſe, TheſeGoods were 
taken in Execution, and delivered to the Defendant by the She⸗ 
riff; and afterwards the Owner of the Goods againſt whom the 
Execution Was awarded, made a Deed of Gift of them to the 
Plaintiff by theſe woads.,(cil.He granted all thoſe Goods which 
were late put in Execution, Ccok Chief Jultice ſaid That Q1a- 
cunquèe via data that Deed could not entitle the Plaintiff to the 
Goods, fox it is a Dilemma; fog Poſito, that the Goods were put 
in Execution, then they did not paſs; and admit that they Were 
not put in Execution he did not grant but only thoſe Goods 
Which were in Execution, and lo there is an oppoſition; and af-= 
ter Ward Judgment Was given foz the Defendant, 


Paſc. 8 Jac. In the Common Pleas. 
CCCXCVII. The Earl of Rutland and Spencers Caſe. 


He caſe was, The late Queen Elizabeth granted to the * <* 55 


Earl of Racland the Office of Parkerſhip and Conſtable of 
xc, abendum from the time of his full age foz life, and alſo by 
the ſame Patent ſhe granted him the Stewardſhip ofa Yanoz, 
Habend' prædid' Officia pro termino vite per Deputatum fuuin 
vel Deputatos ſuos; &c. eidem Officio pertinent in tam amplis 
modo & forma, &c. Volenres quod ſubditi noſtri fint auxiliantes 
& aſſiſtentes to him: And after that one as Steward to that 
Court came and made Pꝛoclamations, and alſo did the Depu⸗ 
tyof the Earl of Rutland : And thereupon the Carl of Rutland 
bzought an Action upon the Caſe againſt the other: Jn this caſe 
thꝛee Points Were moved by Nicholls Serjeant, 1. If a Stew⸗ 
ardſhip granted by the King might be exerciſed by a Deputy 
without ſuch authozity given him in his Patent: And he 700k a 
Difference between an Office of Truſt and other Offices, as in 
28 H. 8. of a Carver, &c. and 11 E. 4. , the Office of the 
Chancellor of the Exchequer, ànd ſuch Offices cannot Without 
ſpecial Authozity be alligned over, 39 H. 6. 34. Ok the Office 
of Marſhal per ſe vel ſufficient' Deputatum, &c. Nevills Caſe in 
It the 
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The Earl of Rutland and Spencer 
Caſe. 4 


the Tommentaries. Offices of truſt Which are iuheritances may 
be executed by Deyuty, 8 Eliz. Dy. 248. A Steward may be re⸗ 
tained by wozd; and he ſaid, There is a difference between a 
Deputy and an Aſſignee koꝛ an Allignee can fozteit but his own 
Eſtate, but a Deputy ſhall foꝛfeit the Eſtate of his Paſter, and 
therefoze if a Steward grant his Office foz life who hath the 
Office in Fee, the Gꝛantee ſhall foꝛfeit nomoze than his Eſtate 
foz life, 2 K. 6. Br. It the under Steward make admittances it 
ts good, and pet he is but a Deputy; but it it be out of Court. 
then it ought to be by a ſpecial Cuſtom, Vide 2 Eliæ Dyer. The 
Dffice of Chyzographer granted foz life, and exerciſable by a 
Deputy: And he ſatd, That in theſe Letters Patents the in= 
tent ſhall be taken beneficially foz the Subject, and that foꝛ the 
Honour of the King, if the King be not deceived in his Gzant, 
Vide 6 E. 6. Dyer 77. Dodderidge to the contrary ; and he took 
a difference between Dffices of Truſt granted fox like, and thoſe 
which are granted in Fee, koꝛ he who hath it but fox life cannot 
allign them over; foz the Gzantoz did not intend that another 
perſon ſhould have the Office unlels expzeſs mention Were made 
in the Gꝛant of Allignees : But When the Difice is granted in 
Fee, there is no ſuch confidence put in the perſon of the Gꝛantee, 
fox his heir ſhall have it, who is a perſon not known to theGzan= 
toz, But in all caſes the Gꝛantee is elected foz his Skill: Jagree 
10 E. 4.10. he may make à Deputy by ſpectal wozds. but then 
that Deputy by thoſe wozds cannot make a Deputy: That a 
Steward is an Dfficer of truſt, is pzoved; fox he enters Platnts 
in the Court, and Surrenders, and although he hath not a Ju⸗ 
Dictal Place, pet he hath a Miniſterial Place, and the Lozd and 
Tenants repoſe their truſts in him: And it is alſo an Office of 
Skill, Vide 21 E.4.20.That the Office of the Keeper of a Park. 
Steward, acc. cannot be aſſigned without ſpecial wozds of Al⸗ 
fignees, And as to the Caſe which was put by Nicholls, 8 EZ. 
That one may make a Steward by wozd, and therefoze an Af= 
ſignee foꝛ life by Wozd, it is a Non ſequitur: And he ſaid That 
foz another cauſe in the Patent it ſelf, no Deputy in this caſe 
could be made; foz although the wozds are Habendum & Gau- 
dendum, &c. Offic predict per Deputarum ſuum, ſive deputatos 
ſuos, the ſame had been good if there Had been no Habendum 
befoze : There was an Habendum befoze in the Patent 2 But 
here are thzee ſeveral Habendums , which are as thzee ſeveral 
Grants, and the defect of the one ſhall not be lupplyed by the o⸗ 
ther, 22 H. 6.11. 2. Aſſiſes arematntainable foꝛ two Dffices, 
although they be by one and the ſelf lame Sant: and thoſe wozds 
(Volentes, &c.) in the Patent. are nothing to the purpoſe, foz the 
Gant it ſelf is determinable by the Body ofthe Gant , and the 
Clauſe de Aſſiſtantes ſhall not ſupply that, Vide 20 H. 6. I. 
Land given to two & Hzredibus, with warranty , Hzredibus 
ſuis. Vade 13 E. 3. Grants 6 4. Throgmorton And Tracies * 

Olm 


C _ 
Caſe. © v 


Com. 18 H. 8. Br. Lovels Caſe ; and ſo in our Caſe, the clauſe of 
Aſliſtantes makes nothing to the matter ; foz reddendo tingula 
ſingulis it extends to no moze than paſſed, and was granted bes 
koꝛe in the body ok the Gꝛant. The ſecond Point which Dod- 
deridge argued was, Jf there Was aſuffictent Diſturbance : and 
he held that there Was not, and therefoze the finding of the Ju⸗ 
ry not good: And the Jury hath not found the vi & armis; and 
he ſatd, That when the TUrit is vi & armis, there ought to be 
come violence, and taking of ſomething, and ſome actual thing 
is to be done. Vide F. B. 86. & 92. 43 E. 3. 20. 8R 2.Title Office. 
48 E. 3. 25. 16 E. 4. 11. & 2 E. z. 40. But in this Cale there is 
but a thzeatning at the moſt, but no foxce is uſed ; and there the 
Crit is ill, and there is no ſufficient Diſturbance to maintain 
this Action. Che Caſe was adjourned, 


Trin. II Fac. In the Common Pleas. 
CCC&XCVIII. Cooles Caſe. 


T5 a Urit of Intruſit Maritagio non ſatisfacto, It Wag found 

foꝛ the Plaintiff, but no damages were aſſeſſed by the Jury, 
and the value of the Yarriage was found to 50 1. and now the 
Queſtion Was, If the ſame might be ſupplyed by a TUrit of 
Enquiry of Damages, and prima facie the Court ſeemed to be of 
opinion it could not; foz Where a man may have an Attaint. 
there no damages ſhall be aſſeſſed by the Court, if they be not 
found by Jury: and the Court Would adviſe of it; but after- 
wards the ſame Term it was adjudged, That no Mrit of En- 
quiry ſhould Iſſue fozth ; But a Veuire tacias de novo was grant 
ed, Vide 44 E. 3. Thorp. acc. 


CCCXCIX. 


Ountague Serjeant demanded of the Juſtices their opini⸗ 
| ons in a Cate upon the Statuteof 3 Jacovi of Recuſants, 

in the behalf of the Univerſity of Oxtord : The Caſe was, Il a 
Kecuſant Convict, to avoid the ſaid Statute. grants his Pa⸗ 
tronage foz years to one of his Friends in truſt, it the Gzant was 
void. oz not within the ſaid Statute, The Juſtices refuled to 
deliver their Opinions in this Caſe : foz they ſaid, That this 
Point might judicially come in queſtion befoze themſelves, and 
fuch they ſaid was the Anſwer of Huſſey in 1 H.7. in Humphrey 
Staitords caſe 3 When King Hen. 7. came in Banco, and De- 
manded a queſtion of them but yet tacite they ſeemed to agree, 
that ſuch a leaſe of the Patronage Was void by the ſardStatute; 
and they ſaid, That they Would not have the Univerſity to be 
diſcouraged in the caſe, which implyed their 1 
accozd⸗ 
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Grub hams 8 ; Price and Atmores 
Caſe. Caſe. 


accozdingiy : And 21 H. 7. was vouched, that the Patronage 
was only matter of favour, and not valuable. and in this C aſe 
Cook laid, Qod apertus Hzreticus melior eſt, quam fictus Catholi- 
cus. 


Trin. II Jac. In the Common Pleas. 


CCCC. Grubbams Cale. 


TY Caſe was this, Grubham made a Leaſe to one by 
| Deed-polt , Habendum to him and his Mike, and to his 
Daughter lucceiuve ſicut ſcribuntur & nominantur in ordine , anD 
afrerwards dyed, his Mike dyed; and ik it Was a good remain⸗ 
Der to the Daughter, Was the Queſtion. Harris Sergeant, Jt 
was void, and not a good remainder foz the incertainty, Et 
vide Cook 1 part, Corbets Cale. In all Contracts and Bargains 
there ought to be certainty : and therefoze in 22 H. 6. Ik a Fez 
offment be made to two, & Hzredibus, it is void, although it be 
with warranty to them and their Heirs, Vide 9 H.6.35. Where 
renunclavit totam Communiam, Doth not amount to a Releaſe, be= 
cauſe it is not ſhewed to Whom he releaſed: And ſo in 29 Eliz. 
in vanco Regis, in Windſmore and Halbards Cate, where an In⸗ 
denture was to one Habendum to him and his Wike, and a third 
perſon. and it was holden that it was void by way of Kemain- 
Der to any of them, But the Court was of Opinion in the 
pzincipal Caſe , That the Daughter had a good Eſtate in 
Kemainder, and that the Caſe did not differ from the Caſe in 
the Jod Dyer; where a Leaſe Was made by Indenture to one, 
Habendum to him, and to another ſicut nominat. in Charta, and 
that thoſe wozds made the Gzant certain enough; and ſo in 
this Caſe, ſicut ſcribuntur & nominantur in ordine, ſhall be ſicut 
ſcr.buntur & nominantur in eadem Charta; But they agreed.,That 
a Leaſe made tothzee, Habendum ſucceſſive, Wag not good fox 
the incertainty, 


Hil. 9 Jac. In the Kings Bench. 
CCCCI. Price and Atmores Cale. 


— an Ejectione firmæ it Was agreed by the Juſtices, Where a 
man poſſeſſed of a term foz 60 years > by his Will made 
hig Wife his Executrix, and deviſed all his term and intereſt 
to her, and if ſhe dyed befoze the term ended, that the ſame 
ſhould remain to his Son and the Heirg Yales of his r 

Son 


The Biſhop of Exeter and 5 Glover and Archers 
Sir Henry Wallops Cale. Caſe. 
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Son dyed, the Executrix entred, and claimed as Legatee, and 
afſigned the term over, the Executoz of the Don entred, that 
his Entry was not lawful, foz the Son had but a Poſſibility, 
and no Intereſt; foz by the deviſe of the Whole term, the whole 
Intereſt Was tn the (Wife, and When it Wag in her it could not 
remain over; otherwiſe if the Land hadveen granted to her foz 
life, and if ſbe dyed, that it ſbould remain as befoze 2 And note, 
that 25 liz. it wag adjudged in Communi vanco , that ſuch a 
Poſſibility could not be releaſed: And 29 Eliz. in Hammingtons, 
caſe, that it could not be granted, | : 


Trin. 11 Jace In the Common Pleas. | 
CCCCI. The Biſhop of Exeter and Sir Henry Wallops Caſe. 


Net in this caſe it was adjudged, That the King by a ſpe- 

1 N Cctal Proviſo in the Statuteof 21 H.3: of Plurality, might 

give to any of his Chaplains as many Benefices as he plealed, 

= - it is of a common perſon, ib they are ſtinted by 
e ute, 


Mich. 12 Fac. In the Kings Bench. 
CCCCIII. Glover and Archers Caſe: 
He caſe was, Tenant fot life made a Leaſe foz 2: years; 


rendzing Rent at Mich. and the Annunciation, oz Within 13 100 127,128 


Weeks of any of the ſaid Feaſts: After Mich. and befoze the 
x 3 Mtebs paſt.the Leſſoꝛ dyed; and the Plaintiff his Executoz 


2 Cro. 127. & 
309. Ib. 


bzought Debt foꝛ the Rent: It was adjudged by Cook and the 


other Juſtices, That the Action did not iys fozthe Kent: Fox the 
Kent being to be paid at Mich oz within 13 Weeks after, the 
Leſſee hath Election to pay it at any of the days, and befoze the 
laſt day it is not due, and When the Lefloz dyeth befoze that 
Day, his Executozs have not any right to the Rent, but after 
the death of the Leſſoz, having but an Eſtate fox life, the Rent 
is gone: But if the Leſſoz had had a Fee-fimple in the Land 
and had dyed befoze the laſt day, the Heir ſhould have had the 
Rent, as incident to the Keberſton: But if the Leſſoz Had ſur⸗ 
vived both days, the Rent had been a thing veſted in him 
and his Executoꝛs ſhould have had it; but if the Rent had 
been relerbed at Mich. and if it be behind by 13 Weeks that 
then it ſhould be laivful fo2 the Leſſoz to enter: if the Leſſs2 
ſurvide Mich His Executozs {ball have Debt foz the Kent. foz 
then the Rent is due, and the 13 Weeks are but a Diſpenſa- 
tion of the Entry ofthe Leſloz until that time: and in this _ 


Sir Baptiſt Hix and Fleetwood 
and Gotfs Caſe. | 


Roll. tit. Condi- 


as well as Where the Rent is reſervedat two days in the dil⸗ 
junctive, it is ſulfictent that the Kent be demanded at the latter 
day, without demanding ok it at the firſt day. 


Mich. 10 Fac. In the Common Pleas; 
CCCCIV. Sir Baptiſt Fix and Fleetwood and Gotts Caſe. 


He Caſe was, Fleetwood and Gotts bargained and ſold 
Welton Park, being 300 Acres of Land, to Sir Baptiſt 

H fog 11 l. fox every Acre, which did amount to 2530 l. and in 
the pꝛemiſes of the Jndenture of Bargain and Sale, it was 
agreed by the parties, That the ſaid. vark being Mood⸗Land 
ſhould be mealured by a Pole of 18 Foot and a half: And fur- 
ther it was covenanted, That Fleetwood and Gotts ſhould ap= 
point one Surveyoz, and ix another, Who ſbould meaſure the 
(aid Park; and it᷑ it by the meaſure ſhould exceed the Number of 
Acres mentioned in the Indenture, that then Hix ſhould add to 
them accozding to the p2opoztion of 11 l. foz every Acre, and if 
it wanted of the Mealure, then the ſaid Fleetwood and Gotts 
ſbould repay to Hix the Surpluſageof that Mony, accozding to 
the pzopoztion of 11 |. the Acre: And upon the Jndenture ix 
bzought Covenant, and Alligned a Bꝛeach, becauſe upon Mea⸗ 
{ure it wanted 70 Acres; and the Defendants did demur upon 
the Declaration, becauſe the Platntiff had not therein ſbeboed 
by what meaſure it was meaſured ; fox they ſaid by Shirley, 
That although it Was agreed in the firſt part of the Jndenture, 
that the meaſure ſhould be by a Pole of 18 Foot and a half, yet 
when they come to the Covenants, there they do not ſpeak of 
any Mealure; foz Which cauſe it ſball be taken fox ſuch a Mea⸗ 
Cure as the Statute ſpeaks of, ſcil. a Meaſure ok 16 Foot and a 
half the Pole; and by ſuch Yeaſare there wants not any part 
ol theAcres, Dodderidge contr. And he put this ground, That 
if certainty once appeareth in a Deed, and afterwards in the 
ſame Deed it is ſpoken indifferently. Keference ſhall be unto 
the certainty which appeareth: And therefoze if by an Inden⸗ 
ture Lands be given to a man, & Hæredibus maſculis, and akter⸗ 
Wards in the ſame Deed it appears, it is Hæredibus de Corpore 
{uo : It {hall be an Eſtate⸗tail, becauſe the firſt wozds were 
indefinite, and the laft certatn, by Which it appeared that he 
paſſed but an Eſtate in Tail: And 4 E. 4. 9. b. the wozds of 
a Declaration was, Noverint univerſi per præſentes nos J. S. 
teneri, &c. W. B. in 20 l. ſolvendum eidem J.S. It Was holden by 
the Court, the ſame did not make the Obligation void, becauſe 
it appeared by the firſt part of the Obligation, that he ſbould 
be bound to the Plaintiff; and therefoze the intent being ſo , 
the Plaintift might declare of a Solvendum to Himſelf; = = 
| ds 


Sir Richard Egertons Crane and — 
Caſe. 5 Caſe. 


Wozds (J. S.) ſhould be Surpluſage: And 22 EZ 3. 4. the Abbot 
of Selby granted quandam annuam pencionem t ad rogatum JE. 
illam ſcilicet quam idem ]. E. habuit ad terminum Hitæ ſuæ, Et ſol- 
vendam quouſque (ſibi) de beneficio Competo proviſum fuerit: It 
was holden by the Court in a CUrit of Annuity bzought, That 
the wozd (ſibi) ſhould have reference to B. the Gꝛantee, and 
not to J. E. And Cook fatd, That the oziginal Contract did 
leave the Meaſure in this Cale; and foz that he vouched Ked- 
wellys Caſe in Plowd. Comment. A Leaſe rendzing Rent at Mich. 
at D. and if it be behind foz a month after demand, that the 
Leſſoz ſhall re-enter ; it ſball be demanded at the firſt place, 


Trin. 12 Jac. In the Star- Chamber. 


CCCCV. Sir Richard Egertons Caſe. 


| be this Caſe the Lutte of Str John Townſend being ſentenced 

in : 0201. and in Execution in the Fleet foꝛ the Coſts of the 
Plaintiff; theſe Points were reſolved by the Court: 1. Ik a 
man be Sentenced in the S:ar-Chamber to pay a Fine, and to 
Impꝛiſonment and the Delinquent renders his Body to Pꝛi⸗ 
ſon, that notwithſtanding the Body continues in Pꝛiſon, the 
King ſhall be ſatisfted the Fine out of the ÞÞ2ofits of the Delins 
quents Lands, 2. Jf a Feme Covert be ſentenced there. and 
ſbe renders her Body to Pziſon, and there abides, That the 
Lands of her Hugband ſhall be ſequeſtred, and the 1Þ2ofics 
thereof foz the Fine of His Wife, And that now upon the 
Statute of Recuſancy the Lands of the Hugband foz the Ke- 
cuſancy of his Wife, if he do not render her to Pziſon, and dil⸗ 
charge the ſame, 3. Ik a man be Sentenced in the >tar-Chamber 
to paya Fine, and to habe Jmpziſonment, and he yield himſelf 
to Pꝛiſon, That befoze his Fine be alſo paid, he ſhall not pꝛo⸗ 
ceed in any Action at the Common Law againſt the Party in 
the ſame Suit. y = 


Paſe. 12 Fac. In the Common Pleas: - 
- *CCCCVI. Crane and Parkins Caſe.” 


N Treſpaſs,”The Defendant pleaded that the Land in which 
1 was parcel of the Manoꝛ of Broughton Aſtley demiſable by 
Cuſtom, and ſbewed, That the Cuſtom of the Manoz was, 
that ik any Tenant foz life dyed, that the Lozdfoz thꝛee years 
Fine ought to grant the ſame to his Hetr, and pleaded a Gzant 


ano2 to the Loꝛd Grey ot Grooby : And alſo pleaded 
— K k N another 


51 i 


r 
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5 Sir Henry Rolls and Osborns 8 
Caſe. 


Hob. Rep. 20. 
More Rep. 8 59 
2 Brownl. 169. 


another Cuſtom of the ſaid Manoz, That if any Tenant fozx 
life of the laid Mgnoz had a (Mike, and dyed, that the Mike 
ſhall have in th and her TUidows Eſtate: And that after the 
death of the wike, that the Son, fox a Fine of thzee years 
paid to the Lozd, ſhould Have it foz his life, and that the De- 
kendant claimed as Son, accoꝛding to that Cuſtom, The Plain= 
tiff made Title as Leſſee foz years to the Lozd Giay of the 
Hanoꝛ, and traverſeth that there Was not any ſuch Cuſtom, 


that the Son foz a Fine of thzee years paid ſbould have the 


Land foz his lite, Hutton ſaid, That the Traverſe Was good; 
foz if there was not any ſuch Cuſtom, that the Son ſbould have 
it ſo fo2 life, then ex conſequence ſequitur, that there is not any 
ſuch Cuſtom, that the Son ſhould have it after the death of the 
Wife, oz her Surrender, and therefoze he needed not to Tra- 
verſe thelaſt Cuſtom alledged, But the whole Courc Was a= 
gainſt him, and ruled, That the Traverſe was not good ; fox 
he ought to have traverſed the laſt Cuſtom, becauſe there are 
ſeveral Cuſtoms, and the one is immediately to him, th? other 
not; and the Defendant claimed by the Second Cuſtom; and 
therefoze the Court awarded, Chat he ſbould amend his Plea, 


Paſc. 12 Fac. In the Common Pleas. - 
CCCCVII. Sir Henry Rolls. and Osborns Cale. 
* Henry Rolls bzought a Mrit of Warrantia Chartæ againſt 
Dit Robert Osborn and Katharine His Mife, and ſhewed, 


That the Defendant ought to warrant him a Yelſuage, 40 A- 
tres of Land, 700 Acres of {Paſture in Kelmarſh, and ſhewed, 


That Sir Robert Osborn and his (Mike levied a Fine to him 


and his Heirs of a Yanoz, and of the Lands afozeſatd , with 
Warranty to him and his Heirs; and further ſbewed That 
a CUrit of Entre ſur diſſeiſin Wag bought againſt him ot᷑ the laid 
Meſluage, 40 Acres of Land, 700 Acres of Paſture, and that 
he had demanded the Warranty of the Defendant, oz that he 
would miniſter to him a Plea, Which the Defendant Hath re⸗ 
fuſed to do, to his damage of 000 |. the Defendant confeſſed 
the Fine and Warranty, as afozeſatd; but further pleaded , 
Chat in the ſame Term that the Fine was levied. a Writ of 
Entry was bzought againſt Str Henry Rolls, in which Writ he 
vouched to (Uarranty the faid Defendant, Who alone entred 
into the Warranty. and vouched over the common Uouchee, 
and lo a Recovery Was had accozdingly: and aderred That the 
ſaid Recovery was to the uſe of Six Henry Rolls fax his life, and 
if there was a Marriage between him and A. S. within + years, 
then to the ule of the ſaid A. & to her Jopnture, with — re⸗ 

| mainderg 


2 


Sir Henry Rolls and . 
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mainders over: and averred the life of Sir H. Rolls: Upon which 
the Plaintiff did demur in Law, Shirley Serjeant argued fox 
the Plaintiff. That the Warranty was not deſtroyed, but that 
the Plaintiff might well mantain his Warrantia Chartæ: and fo 
the ſame he vouched 22 H.5.-2.Cliitords Cale ; That there ought 
to be an alteration of the Eſtate to which the Warranty is an⸗ 
nexed, and here is no alteration of the Eſtate: foz although the 
Lecovery was had the ſaid Term and a Uoucher upon it, yet 
becauſe the uſes did not take effect pꝛeſently, but Were contingent 
uſes. he remained Tenant in Fee-ſimple as he was befoze ; 
and ſo the firſt Warranty remained, and was not deſtroyed, 
Mountague Serjeant contrary; and that the Warrantia Chariæ 
Was gone, and that foz four Cauſes; 1. he Who comes to an 
Eſtate in the Poli ſhall not have a Warrantia Chartæ, but Sir Hen. 
Rolls cometh to the Eſtate in the Poſt, ergo, he ſhall not have War- 
rantia Chartæ. And fox that vide 29 Ail.34. Lo2d by Eſcheat ſhall 
not have Warrantia Chartz. 22 Ail.57. The Lozd of a Uillain 
ſhall not have a Warrantia Chartz. 2: H. 6. Diſſeiſo2 ſhall not 
have Warrantia Chartz:and ſo 19 H 6.25. 10 H. 7. 1c. Tenant by 
the Courteſie ſhall not have the TUrit, becauſe all theſe come to 
the Lands in the Polt: But ſee Cook 3. part, Lincoln Colledge 
Caſe. they may have peradventure benefit ofa Rent oz of a Con⸗ 
dition, but not of a (Warranty, 27 E. 3. garr Statham acc. 2. E⸗ 
very Marranty ought to have the ſame Eſtate continuing to 
which the Warranty is annexed. but Sir Hen. Rolls had not the 
ſame Eſtate continuing, ergo, he ſball not habe the Warranty , 
becauſe the Fine was to him and his Yerrs with Warranty ; 
but this Recovery ( Which was but a further aſſurance)wasg but 
to the uſe of himſelf fo2 life, With divers Remainders over. (0 
as the firſt Eſtate is altered: And 42 E. 3.2.40 E. 3. 14, it is a 
good Plea in a Warrantia Chartz, that the Demandant is not 
Tenant, And 41 Eliz. in Bointon & Cheſters Cale, it was ads 


judged in this Court, That if a man makes a Feoffment With 


{Uarranty, who enkeolfs the firſt Feoffoz,upon Condition that 
that Warranty remains, he ſball vouch by reaſon of the firſt 
Warranty ; but if upon that Feoffment he had limited any new 
ule, there becauſe the Eſtate was altered, the Uoucher was gone, 
Vide F. N. B. 135. 19 E 3. T. Voucher 122. 48 E. 3. 1 8. ac And 
it Was Reſolved 34 Eliz in Banco Regis in Kempe & Henninghams 
Caſe, That in ſuch Caſe he ſhould not have ſeveral Warrantia 
Charta's : And therefoze becauſe in the pzincipal Caſe he hath 
- once vouched upon this Uecovery , and upon that the Eſtate 
is altered, he cannot now have Warrantia Chartz. 3. Every 
Warranty is a Covenant real, which conſiſts in pꝛibity, and 
therefoze deſtroy the pzivity, and the Warranty is gone. But 
now in this Caſe the firſt pꝛibity is deſtroyed, therefoze the 
Warranty is gone. And therefoꝛe 11 H. 4. 3. if two Joyntenants 
be with wartanty, and one of them _—_ Feoffment in F — 

2 | the 


Sir Henry Rolls and Osborns 
Cale, 8 


the warranty is deſtroyed, becanſethe fürſt pꝛibity is deſtroyed, 
21 H.& e1.acc. But Vide 19 E. 3. Statham Garr 3 r. It two 
Joyntenants are With warranty, and the one Keleaſes to the 
Feoffoz, there the Warranty remains, becauſe the pzivity re⸗ 
mains, Vide 2 H. 6. 7. Cook 1 Part, Chudleighs Caſe 125. acc}. 
And ſee M. 31 Eliz. in this Court King and Watts Cale: Landis 
given to Husband and TUife, and to the Heirs of the Body 
of the Husband and Wife , the Husband levies a Fine, and 
Dyes Without Jſſue. the Mike is impleaded, and adjudged that 
ſhe could not have Lid, noꝛ Warrantia Chartæ, becauſe the Eſtate 
was bound by the Fine the Hugband being Tenant in ſpecial 
Tail, 4 Mo warranty can have but one recompence, and if 
there be recompence given, the Warranty is gone and extinct ; 
But here is a recompence made by the Uoucher in this Recove⸗ 
ry, therefozethe warranty is extinct, 34 Ail. pl. x5. 23 E. z. garr 
77. acc. and 15 E. 4. 13. 12 E. 4. 12. Ik he will not take adban⸗ 
tage of the warranty When he may. he ſhall never have it after, 
Vide F. N. B. 134-acc' : And 36 Elz. it was adjudged in Owens 
Caſe, That if Tenant in Tail bargains and ſells his Lands, 
and ſuffers a Recovery, and afterwards Inrolls the Deed, that 
that Recobery is a good bar to the Eſtate tail, becauſe there is a 
ſuppoſttion of recompence : and ſo he pzayed Judgment foz the 
Defendants, It Was adjourned, Vide this Caſe now Rez 
folved in the Loꝛd Hoberts Kepozts, ; 
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- Abatement of a Writ. 


N Account , the Writ abated 
for part, and for part the 
Plaintiff had Judgment. 39 
In Action upon the Caſe , and 
why. 55 


Account. 


Of the King againſt a Stranger. 

32 

Actio perſonalis moritur cum per- 
ona. 


Trover is an Action perſonal , 
for it is grounded upon a 


perſonal wrong, and ariſeth 


upon a diſceit and wrong, and 
if there was no Converſion: 
then an Action of Detinue 
ſhould lye. uf 
Where one takes my Horſe, and 
dyes, I ſhall not charge his Ex- 
ecutor. 46 
If a Smith pricks my Horſe, my 
Executors ſhall not have an 
Action for it. ibid. 


Aclion upon the C aſe. 
Aſian Gt. 
f 


{ Where it is requiſite for the party 


in an Action upon the Caſe to 
expreſs the Aſumpfit with the 
. Requeſt, and where not. . 


The TABLE. 


If one promiſe in conſideration, 
&c. to aſſign to J. S. the 
Leaſe of a Stranger, for this 
an Action will lye. Adjudged. 

2 


If A. Priſoner at the Suit of B. 
eſcapes, and being at liberty, 
promiſeth to B. that if he will 
permit him to be at large, &c. 
that he will pay to him 101. 
for this no Action will lye.Adj. 


3 
A Promiſe againſt a Promiſe will 


maintain an Action upon the 
Caſe. ibid. 
hy an Executor to a Creditor 
upon forbearance to pay his 
Debt, makes him lyable to pay 
it of his own Goods. Adj. 1. 
ibid. 
—= Will lye againſt rhe Execu- 
tors of 4. upon his Promiſe 
at full Age to fave one harm- 
leſs, who was bound with him 
(for his Debt) when he was an 
Infant, 
Will not lye againſt an Exe- 
cutor , if he promiſes to pay 
a Debt, and hath not Aflers. | 
ibid. 
— Nor is an; Heir ſubject to an 
Action upon ſuch a promiſe, 
if he hath nothing by Deſcent 


An intire Aſſumpfit cannot be ſe- 
vered by Action. ibid. 
To avoid Controverſies atid Suits 
is a good and ſufficient Conſ1- 
deration to ground an Aſumpſit 


upon. EX 51 
The Defendant exhibited a Bill 
to the Juſtices of Peace, com- 

- plaining that the Plaintiff is a 
diſquieter of his Neighbours , 
&c. and ferved a Proceſs upon 
F. S. on a Sunday , and the 


Juſtices to whom it was exhi- 


bited, awarded Proceſs againſt 


— 


the Plaintiff to find Suerties 
for his good Behaviour, by 
virtue of which he was taken 
and impriſoned; For this an 
Action of the Caſe will not lye. 


35 
Action upon the Caſe for Words. 


What words are actionable, and 
what nor. 24,54, 121,181 


Action upon the Statute, 


Upon 5 Eliz. of Apprentices, 
holden clearly, That if one 
hath been an Apprentice for 
ſeven years at any Trade men- 
tioned within that Statute, hie 
may exerciſe any Trade na- 
med in the ſaid Statute, al- 
though he hath not been an 
Apprentice to it. 9 

Action upon the Statute of Hue 
and Cry. 18 


5 | Upon the Statute of 5 Ez. of 


Perjury. 2 5 
Upon the Statute of 5 Eliz. of 
Ulury. | 43 
Upon the Statute of Hue and Cry 


51 
Upon the Statute of 23 Eliz. of 
Recuſancy. 54 


6 | Upon the Statute 4 Eliz. of Per- 


Jury. 105 
Upon the Statute of x Eliz. of 
Leaſes made by Biſhops. 61 


Upon the Statute of Hue and Cry 


85 

Upon the Statute 5 E. 6. for buy- 
ing of Woolls. 103 
Upon the Statute of 31 H. 8. of 


Partition. 106 
Upon the Statute of Hue and Cry 
191 

Alien. 


The TABLE. 


Alien. 
Purchaſer $2. ſuffers a Common 
Recovery. 84 
Amendment. 


If a Writ of Error be brought and 


Attaint. , 


Where the King is ſole party a- 
gainſt the Subject, and the Jury 
find for the King, no Attaint 


lyeth 46 © 


But where the Suit is tam pro Do- 
mino Rege quam pro ſeipſo con- 


delivered to the Chief Juſtice | trary. ibid. 

of the Common Pleas, and al- 

lowed by him under his hand, Attornment. 

the Record cannot afterwards 

be amended, 50 | What ſhall be a good Attorn- 
Day given by the Court to amend | ment, what not. 23 


the Count in Diſceit. 12.3 Surrender of a Copyhold Rever- 


Of a Writ of Quare Impedit o- 
penly in Court by a Clerk of 
the Chancery. 12 


Amercement. 


Of the Sheriff for making a Re- 


torn contrary and repugnant in 
it ſelf, 25 : | 57 


ay 
Appeal. TY | 


If Robbery may be brought 20 
years after the Robbery com-. 
mitted, and the party robbed 
ſhall not be bound to bring it 
within a year and a day. 16 

If the Defendant be attainted by 
Verdi& in an Appeal of Robbe- 

ry, the freſh Suit ſhall be inqui- 
red of, but otherwiſe if he be 
attainted by Outlary. 48 


«tf 


— 


Aﬀrgnment. 


Of Debtsto the King. | 80 | 
No Bonds ſhall be aſſigned to the | 


Queen, but ſuch asare made for 
pay ment of Mon). 9 


ſion, with the Rent to the uſe 
of a Stranger, and his admit- 
tance thereupon, are in the na. 
ture, and ſo amount to an At- 
tornment. 2 


5 
If A. ſeized ofa Manor, Leafe the 


fame for years, rendring Rent, 
with Clauſe of Re- entry, and 
afterwards levy a Fine, ſur Cog- 
nizance de droit, Qc. tothe ule 
of himſelf and his Heirs, and 
the Rent being demanded, is 
behind, he cannot re-enter , 
nor avow for the Rent, but is 
without remedy for the ſame 
without Artornment. 34 
If A. ſeized of a Rent in fee 
grants the ſame by Fine to B. 
to the uſe of C. there needs no 
Attornment to the Conuſee, 
| becauſe all the right of the 
Rent is out of the Conufor, 


and transferred to Ceſtuy que uſe | 


inſtantly. Are. 50 
Attornment doth not give a right, 


bat is only A,. 129 
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@ {hall paſs by the Fine. 


Bargain and Sale. 


F the Bargainee levies a Fine, 
and within ſix months the 
Deed be inrolled, the Land 


4 


Bayl. 


If a Scire Facias iſſue againſt 
them, before a Capias iſſue a- 
gainſt the Principal, and they 
be taken, they ſhall be put to 
their Writ of Error. 36 


| 


Common and Commoner. 


A Commoner cannot kill Co- 
nes which deſtroy his Com- 
mon. - 

In what Caſe Common appurte- 
nant by Preſcription ſans num- 
ber is improveable by the Lord 
of-the Waſte. 41 


Condition. 


Broken by Leſſee for years. 5 
Deſtroyed in part, good in part. 


Bills, 


The King may exhibit one Bill 
in the Exchequer for ſeveral | 
cauſes, ariſing within ſeveral 
Counties, and it ſhall be good. 

26 


Carrier. 


_—_ with a Letter by one to a 
Merchant for Merchandizes 
to ſend them to him, receiving 
a ſum of Mony, the Merchant 
ſent them by the Carrier witn- 
out mony, the Buyer ſnall not 
be charged for the mony, 
the Bargain being conditional, 
and it was the Merchants folly 
to truſt the Carrier with thoſe 
Wares. | 47 


Chancery. 


May compell a Tenant to Attorn. 
8.184 


3 7 
Divided. ibid. 


| Grantee of parcel of the Reverſi- 


on is an Aſſignee within 32 


H. 8. of Conditions. 28 
Apportioned. ibid. 
Suſpended. ibid. 


Conditions by Act in Law di- 
vided not by Act of the Party. 

| ibid. 

Statute of 32 H. 8. of Conditions 
taken by Equity. 29 
Condition ſuſpended in part, is 
ſuſpended in all. ibid. 
— Shall be taken favourable for 
him who is to perform it. 70 


2 onſaltation. 


Was granted, becauſe the Prohi- 
bition was general, where it 
ought to have been ſpecial. 

I6 


C onverſion. 
In Trover is Traverſable , and 


therefore ought to be certainly 
alledged. 45 


Come 


— 
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Conve jance. 
By the Heir upon Intruſion. 60 
Copyholder. 


Baron Surrenders Femes Copy- 
hold. 88 
Not within the Statute of Wills. 
236 

If a Copy holder in poſſeſſion ſur- 
render the Reverſion of his 
Land poſt mortem ſuam to the 
Lord to an uſe, nothing is there- 
by paſſed. 8 
Tenant for Life of a Copy hold re- 
mainder in fee, he in the re. 
mainder may ſurrender his E- 
ſtate, if there be no Cuſtom to 
the contrary. 9 
In what Caſe a Copy holder oufted 
cannot make a Leaſe for years, 
upon which the Leſſee may 
maintain Ejectione firmæ. 30 
If a Copyholder dyeth, his Heir 
within age, he is not bound to 
come to any Court during his 
Non-age, to pray admittance, 
or tender his Fine. 3 
If the death of his Anceſtor be 
not preſented, nor proclamati- 
ons made, he is not at any miſ- 
chief, although he be at full 
age. ibid. 

A Copyholder may ſurrender by 
Attorny. 111241 


Coſts. 


The Plaintiff ſhall have Coſts up. 
on 5 Eliz, for hunting in his 
Park, notwithſtanding the Sta- 
tute gives treble damages. 36 

If the Plaintiff be Non ſuited in an 
Action upon an Eſcape, the De- 
fendant ſhall not have Coſts. 


182 


— 


| | Debt. 


Os not be brought againſt 
rhe Husband, upon a Con- 
tract by the Wife. 42 
For Rent — 18. For Rent-Corn 
reſerved upon a Leaſe for years 


ſhall be brought in the Detinet. 


4 

Upon a Conceſſit ſolvere according 
to the Law Merchant, and 
Cuſtom of the City of Briſtol. 


105 


Deviſe. 


To a Colledge in Vacancy of a 
Head. 223 
If one poſſeſſed of a Term, devi- 
ſeth that his Son ſhall have the 
ſame when he comes to the age 
of 18 years, and that his Wite 
(whom he makes Executrix ) 
ſball enjoy it in the mean time, 
and dye, and the Wife take Huſ- 
band, ſhe ſhall have the Term 


— 


as Executrixatill the Son ac- 
compliſn the age of 18 years. 1 
Of Lands, part to the eldeſt Son 
in Tail, and part to the young- 
er Son in Tail, with this clauſe, 
That if any of the Sons dy ed 
without Iſſue, the Whole Land 
to remain to a Stranger in Fce, 
the Sons entred reſpectively, 
and the younger dyed without 
Iſſue, the Stranger entred, but 
his Entry was not lawful, for 
the eldeſt Son ſhall have the 
Land by the implicative Deviſe 
I 


By a Father to his Son and Heir. 
| 3 552003 23 7 
Who ſhall firſt take by a Deviſe. 
37 
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Emblements. : 


Here by Law they belong 
to the Executors. I 


Entry. 


If a Diſſeiſor of 100 Acres, lets the 
ſame to divers for years, the 
Entry in one Acre by the Diſ- 
ſeiſee is an Entry againſt them 
all. 


And if one makes a Leaſe for 
years,rendring 10 l. for the firſt 
two years, and afterwards 30 l. 
every year, with Condition to 
Re-enter if the Rent of 30 l. or 


any part be behind, & the Leſ- 
ſor enters for Non- payment of 
the 10 l. his Entry is law ful, for 
it was but one Rent, of Which 


the 10 l. was parcel. ibid. 
Entry Congcable. 39 
Error. 


He who is ſpecial Heir by the Cu- 
ſtom (as of Burrough Engliſh ) 
ſhall have the Writ of Errgr, 
and not the Heir ar Common 


Law. 
Eſlate. 
Executed. 37 
Eſtrepement. 


In Partition ought not to be 
granted, and why. 60 


Evidence. 
May be good enough to maintain 


a Declaration, though it vary 
from it. 14 


Fxecuti o u 


An Infant once diſcharged out of 
Execution, ſhall never be in Ex- 
- ecution again. 6 
Execution of a Statute ſhall bind 
the King. 10 
Where not good upon a Capias 
without a Scire Facias. 24 
If the Bail be taken in Execution, 
before thec apias ad atisfaciend 
againſt the Defendant be filed, 
they may avoid this Executi- 
on by Error, but nor by Plea 
or Surmiſe. 2 
If the Plaintiff rakes out Execu- 
tion within a year and a day 
aiter Judgment obtained, al- 
though he doth not proſecute 
it in two or three years, yet 
When he pleaſcth he may pro- 
ceed upon it, and ſhall not be 
put to a Scire Facias. 44 


Expoſition of Words. 


The words ſub Conditione, ea In- 
zentione ina Feoffment be not a 
Condition, but an Eſtate exe- 
cuted preſently according to 
the intent, 2 

Domus eſt nomen collecti vum, and 
contains many Buildings, as 
Barns, Stables, &c. 16 

Omnes Dimiſſiones being general 
words, ſhall not be reſtrained 
to ſpecial Leaſes. 17 

The word (growing) though it 
ſound in the Preſent Tenſe, yet 
it ſhall be taken alſo in the Fu- 
ture Tenſe. 36 

— So the word (being) but other- 
wiſe if the words had been 
(tunc being). 37 

The word ( paying ) if it creates 


a Condition, or not: Quere. 


50 
Prox i ſo 
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Proviſo ſemper put on the part of 
the Leſſee, upon the words of 
the Habendam, makes a Con- 
dition 3 but contrary of a Pro- 
viſo on the part of the Leſſor 

71 

The Provoſt, Fellows and Scho- 
lars of Queens Coliedge in Ox- 
ford, as Guardians of the Ho- | 
ſpital, &c. in S. make a Leaſe 
of Lands, parcel of the Poſ- 
ſeſſion of the ſaid Hoſpital, by 
the name of Præpoſitus Socij & 
Scholares Collegij Reginalis in 
Oxonia, Gardianus Hoſpitalis, 
&c. and good without ſaying 

(Gardiani) in the Plural Ng” 

5 


Extinguiſhment. 


If Leſſee for 10 years grant a 
Rent. Charge to his Leſſor for 
the ſame years, and the Leſſor 
grant the Remainder in Fee to 
the Leſſee for years, by this the 
Rent is extinguiſhed. 2 


Felo de ſe. | | 


F the Queen grants to A. Ca- 

talla Felonum de ſe , within 
ſuch a Precinct, where one in- 
debted to the Queen having 
Goods is Felo de je, the Queen 
ſhall have the Goods to ſatisfie 
her Debt. 6 


Feoffment. 
To Uſes. 23 
By oneCoparcener ceſt ay gue uſe of 
the whole, is not only a Feoft- 
ment of that moiety ſhe might 
lawfully diſpoſe of, but alſo of 
the other moiety by diſſeiſin. 


52 


| 


Fines of Lands. 


Where a Fine levied by the Huſ- 
band of Lands (whereof he and 


his Wite are Donees in Special 
Tail) ſhall bar the Iſſue, and 


where not. 2 
Fine by theHusband,where avoids 
a Leaſe, & e contra. 15 
Fines levied to Uſes. 22 


Iſſue of a Tenant in Tail (the 
Remainder to the King) ſhall 
be barred by a Fine. 40 


Fine for Alienation. 


Not only the Land aliened , but 
the other Lands of the Alie- 
nor, ſhall be chargeable for the 
Fine for Alienation without 
Licence. | 47 


Forfeiture. 


If Leſſee for years, being ſued for 
Rent, claims Fee in the Land, 
and hath none, it is a Forfeiture. 


— Of an Obligation, with * 
dition, That the Grantee of 
the next Avoidance of an Ad- 
vowſon, ſnould enjoy the ſame 
without any diſturbance, or 
claim of the Grantor. 18 

An Obligation to perform a Co- 
venant, that the Leſſee of a 
Term ſhall enjoy it without 


expulſion, or any Act done, or 


to be done by the Leſſor, ſhall 
not be forfeited by Non- feſance 
3 

—Of an Obligation conditi- 
oned td perform an Award, 
190 

If Tenant for life joyn the Miſe 
upon the meer Right, it is a 
Forfeiture, 128 
EI Where 
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Where Tenant for life is implead- 


ed, if he maketh default, or con- 
feſleth the Action, it is a For- 
ſeiture. ibid. 
If Tenant for life bargains and 


not good; But where Treſpaſs 
is brought de Eguo ellato, and 
the Jury find a Gelding, &. it 
is other wiſe. ibid. 
Upon Stat. 13 Elis. c. 8. for being a 


ſells his Land by Deed inrolled, 
although no Fee paſſeth, yet it 
is a Forfeiture. 129 contra 124 


Grant. 


Y the King of the Office of 
B the Kings Bench. 19 
* Recital in Grants of the King. 20 
Of omnia boxa by an Executor, 

what paſſeth? 22 
Of a Reverſion by a Biſhop, 23 
Of the Office of a Sheriff, 33 


— 


Habeas Corpus. 


Here the cauſe of Com- 
mitment muſt be retorn- 
ed upon it. Where not. 21 


Hears. 


The ſecond Son ſhall inherit the 
Land purchaſed by his eldeſt 
Brother, notwithſtanding the 
Attainder of the Father. 5 


— 


Jeofails. 


Here upon a Jeofail the 
Court awarded a Replea- 


19 


der. 


Tadiftment. 


are Clauſum A. B. fregit, 


Broker in an uſurious Con- 
tract, for which he incurred a 
h 32 
Upon Stat. 5 E. 6. againſt P. for 
drawing his Dagger in the 
Church againſt J. S. holden 
void, for that it is not ſaid he 
drew it with intent to ſtrike 
the party. : 49 
Upon Stat. 8 H. two Exceptions 
taken to it, but diſallowed. ibid. 
For ſtopping quandam viam walds 
neceſſariam, quaſhed for want of 
the word Regiam, and for that 
the party indicted. had not any 
addition therein. 121 


Infant. 


Makes a Leaſe for years, and at his 
full age ſays to the Leſſee, God 
give you joy of it, the Leaſe is 
thereby affirmed. 


If an Infant, being in Execution, 
ſues à Writ of Error, and is bail. 
ed, the Recogniſance ſhall be by 
his Bail only that he ſhall ap- 
pear,and if Judgmetit be affirm- 
ed, that they pay the mony. and 
not render his Body to Priſon. 6 


Inmates. 


Who ſhall be accounted Inmates 
upon the Stat. of 3x Elix. 10 


Intereſt. | 


Difference between an Intereſt 


held good, notwithſtanding A. 
had but a Leaſe at will of the 
Land. 6 


De uno Equo for a Gelding, 


and aLimitation, 33 
| 
| Fudgment. 

Shall not be ſtayed upon Allega- 


tion 
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tion that one of the Defendants 
was dead after Verdict, for the 
Court cannot take notice of it 
judicially, nor any of the parties 
have day in Court to plead it; 
beſides the party is not with- 
out remedy, for he may have a 
Writ of Error. 5 


If the Court may reverſe their | 


own Judgment. Qaære. 60 
Reverſed for Error in omitting the 
Coſts the Jury gave. 61 


Jurors. 


Where bound by confeſſion of the 
parties, where not. 56 
Juror before the Retorn of the 
Pannel became aMiniſter of the 
Church, and therefore prayed 
to be diſcharged according to 
the priviledge of thoſe pf the 
Miniftry,but it was not grant- 


A 


ed, becauſe he was a Lay man at 
the time of the Pannel made. 


190 

Fuſtice of Peace. 
One cannot be Juſtice df Peace by 
Preſcription. * 149 


. ————— 


Leaſe. 


NF a Manor, &c. with all the 


profits of a Wood,except 40 
Trees to the Leſſor to take at 
his pleaſure, the Wood is not 
compriſed within the Leaſe, but 
the Leſſee ſhall only have the 
profits, as Pawnage, Herbage, 
&c. "i 

If a man makes a Leaſeef a Wood 
ad faciendum maximum proficuun 
meliori modo quopaterit,the Leſ- 
ſee cannot thereby cut the 
Trees, nor do waſte. 9 


Made by a Corporation, void | 


for Miſnoſmer. 11 


—— Good to maintain an Fjeftione 
4 firme. h I 4. 
Leaſes by a Baron contrary to 
Act of Parliament, void. 17 
By Tenant at will, ifa diſſeiſin. 


Leaſes made by Prebndarics 
within the Equity of the Sta- 
tute of 32 H. 8. c. 28. 51 


1. Teet. 


pound breach is not inquirable 
there. 12 
But exceſſive. Toll is. ibid. 


Nobleman. 


OR be bound with Bayl in a 
L) Recognizance to render his 
Body. | 6 
—Þy 13 E. 1. if he hath not 
Goods or Lands, his Body ſhall 
be taken in Execution. ibid. 


0 gation. 

Forfeited. ; 18 
13 te Ontlary, | 
How avoided by Plea in perfon, 
Wag. 225 186 


* [1 
— 1 


— 


| Pap ment. 


| 1 

| Oc Rent before the day by e 
| Obligee, doth not diſcharge 
him. | 4 

Of a Debt generally by a Surety 

Executor to the Principal, if it 

hall be as Executor or as Obli- 


gor. Quære. ibid. 


P leadings. 


Ina ſpecial Juſtification in Trover 
the place of Converſion may be 


traverſed; but where a Juſtifi- 
cation 


— 
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tion is general, the 
not traverſable at tliis day. 4 
It is no good Plea for the Tenant 
in a Writ of Entry ſur diſſeiſin, 
to ſay, that the Houſe in de- 
mand is within the City of 
London, whereot he is a Citi - 
zen, and that King H. 3. conceſ- 
fit civibus, Oc. quod non implaci- 
tentur, c. extra muros Civitatis, 
pred. ſed illis rectum teneatur 
infra Civitatem pred. ſecundum 
conſe Civit. pred. For he ought 
to have ſhewed, That the Ci- 
tizens for their Lands there 
ought to be impleaded in the 
Huſtings. 13 
In Treſpais for pulling Hurdles, 
&c. the Defendant juſtified by 
Preſcription, to have a free 
courſe tor Sheep in the place. 
where, &c. and becauſe the 
Plaintiff erected Hurdles with- 
out leave of the Lord of tne 
Manor , the Defendant caſt 
them down prout, &c. the Plain- 
tiff replyed of his own wrong, 
without cauſe, and held naught, 
for he ſnould have traverſed the 
Preſcription. 17 
Traverſe of the place in Trover, 
where good. 


good, and why. 31 
Poſſe Comitatus. & 

1 differ from Poſſe Manerij, 87 
Poſſeſio Fratris. 


Where it ſhall not be of Copy hold 


3 


County is | 


22| 
Special Plea to an Aſumpſit, not 


Prohibition. 


If the Parſon Libels in the Spiri- 
tual Court againſt the owner 
of Lands for Tythes which he 
ſevered, but a Stranger took 
and carried away, no Prohibi- 
tion ſhall iflue , for that he 
might plead the ſame matter 
in bar in the Spiritual Court. 7 

To the Spiritual Court to ſtay a 
Suit commenced there for 
Tythes, upon a Preſcription 
ſhewed in the Kings Bench. 25 

Granted to ſtay a Suit in the 
Court Chriſtian, commenced a- 
gainſt an Executor by one for 
a Legacy bequeathed to him by 
his Father, who willed his 

Goods ſhould be parted a- 

mongſt his Children, according 
to the Cuſtom of London. 12 

Upon claim of Property. 150 


—— — 
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Quare Impedit. 


May be brought by Executors to 
remove aClerk collated wrong- 
fully in the life time of the 
Teſtator. 15 


Recognizance. 
F a Recognizor of a Recogni- 
[ zance acknowledged before a 
Maſter in Chancery, dye before 
it be inrolled, it may be inrolled 
at the Petition of his Executors. 
8 


Common Recovery. 


Lands. 3 

Previledge. 

Denied to the Treaſurer of the Re- 
cords of the Kings Bench, and 
Why. 81 
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Feme not party to the Writ of 


Covenant, not bound by Reco- 
very. 26 
Remainder. 
Where void. SF 
| Reſceit 
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Reſceit. 

One prayed to be received in a 
Formedon, and u as ouſted of it 
by the Court. 51 

Reſervation. 

Of Rents upon a joint Leaſe. 27 

Difference between a Reſervation 
and a Contract. 29 


Retorn. 


Of the Sheriff, where void. 21 


Sale. 


F a Bayliwick of an Hun- 
dred, is not within the 
Starute of 5 £.6.c.1 6. 33 
Of Goods by the Sheriff upon 
Execution, where good, where 
not. 20,21 


Surrender. 


If Leſſee for years take a ſecond 
Leaſe from Guardian in Soc- 
cage (made in his name) it is a 
ſurrender of the firſt Leaſe. 7 

What ſhall be ſaid to be a ſurren- 
der of a Term, what not. 30 


5 


Treaſon. 


Pon Attainder of Treaſon, 
who ſhall ſeize the Goods 


tor the Queen. 34 
Tythes. 


Unity no diſcharge of Tythes. 
47 


Venire Facias. 


Ranted de novo, after Verdict, 
for that the firſt Venire Fa- 
cias was of A. only, for that 
it ought to have been % Vi- 
cento de A. G. 85 


Veſturam terre. 


He who hath Veſturam terre cans 
not dig the Land. 43 

— Thoſe who have Lot-Mea- 
dow, wiz. to change every year 
according to Lots, have not a- 
ny Freehold therein, but only 


Veſturam terre. 43 
Writ. 

E fama G geſtu, what it is. 

40 
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